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Statement of Jurisdiction

On the Judicial Tenure Commission’s recommendation, this Court
may censure, suspend, retire, or remove a judge for misconduct in office and
“conduct that is clearly prejudicial to the administration of justice.” Const.
1963, art VI § 30. A respondent may ask this Court to review the Commission’s
recommendation by filing a petition within 28 days after entry of the
Commission’s order. MCR 9.122(A)(1).

Respondent Hon. Bruce E. Morrow filed this petition within 28 days
of the Commission’s June 17, 2021 Decision and Recommendation for Discipline.

10
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Questions Presented

I

Under the due-process clause, an individual
cannot serve as accuser and judge in the same
case. The members of the Commission issue a
complaint. Then the same members decide
whether the evidence supports their own
charges. Under Williams v Pennsylvania—an
opinion this Court has not yet considered —is this
due-process violation is a structural error that
invalidates this proceeding?

Judge Morrow answers: Yes.

The Commission answers: No.

This Court should answer: Yes.
IL.

MCR 9.231(B) required the Master to designate a
“place” for a hearing. A “place” is a physical
location. The Master did not follow this rule, and
none of the Court’s pandemic-era orders can
justity failing to apply the plain text of controlling
rules. Are the underlying proceedings therefore
invalid?

Judge Morrow answers: Yes.
The Commission answers: No.
This Court should answer: Yes.

11
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1.

Hocking held that a judge’s inappropriate
comments on the bench were not misconduct.
The Commission tries to avoid Hocking by
arguing that Judge Hocking’s remarks were on
the bench, while Judge Morrow’s were off the
bench. Under Michigan law, however, that
makes Judge Morrow’s comments less serious,
not more. Because Judge Hocking’s comments
were not misconduct, should the Court hold that
Judge Morrow’s comments were not misconduct
either?

Judge Morrow answers: Yes.

The Commission answers: No.

This Court should answer: Yes.
IV.

In Gorcya, a judge—while on the bench—made
abusive comments like threatening a nine-year
old that she’d have to “go to the bathroom in
public” if she didn’t comply with her orders. This
judge received public censure. Judge Morrow is
accused of referring sex and using curse words in
private conversations with adults. If the Court
finds misconduct, is public censure the
maximum sanction?

Judge Morrow answers: Yes.
The Commission answers: No.
This Court should answer: Yes.

12
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Introduction

The Judicial Tenure Commission’s “decision and recommendation” in
this case is fraught with error. Its most glaring problem is a constitutional
error—one that invalidates this entire proceeding. In Williams v Pennsylvania,
136 S Ct 1899 (2016), the United States Supreme Court held that “an
unconstitutional potential for bias exists when the same person serves as

both accuser and adjudicator|in a case.” Id. at 1905. Williams applied this rule

to a judge who, before taking the bench, did nothing more than authorize
another prosecutor to seek the death penalty.

The Commission is both accuser and adjudicator. It authorized a
complaint under IMCR 9.224(Aj; that's an accusatory role. Then the

Commission issued a “decision and recommendation” under MCR 9.244(A)

that’s a judicial role. This dual role violated respondent Hon. Bruce Morrow’s

due-process rights.

The Commission will argue that the Court already rejected Judge
Morrow’s constitutional argument. But that’s not true. This Court’s last foray
into the constitutionality of subchapter 9.200 was in 2001 —a decade and a half
before Williams’s clarification of the governing law. See In re Chrzanowski, 465
Mich 468; 636 NW2d 758 (2001). It was also before the Supreme Court adopted
an objective standard of judicial bias in Caperton v AT Massey Coal Co, Inc, 556
US 868 (2009).

The Commission will also tell the Court that the due-process violations
in its structure are irrelevant because it only makes a recommendation. That’s

not true as a factual matter because the Commission must make a “decision”

and issue ‘[written findings of tact and conclusions of law.[" MCR 9.244. And

it's not true as a legal matter because combining accusatory and adjudicative

functions is so serious a violation of the due-process clause that Williams treats

it as a]structural errorl It doesn’t matter whether the conflicted individual cast

a deciding vote; their participation irredeemably taints the entire process.

The problems with this proceeding go beyond this violation of
constitutional law. Michigan Court Rule 9.231(B) tequired the Master to set a
“place” for Judge Morrow’s hearing. A “place” is a physical location. Instead

13
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of following the court rules, the Master held a virtual hearing. That was an
error. The Michigan Court Rules are not optional, and nothing in this Court’s

pandemic-era orders excused the Master from following that rule.

The Board also misapplied Matter of Hocking, 451 Mich 1; 546 NW2d
234 (1996), which held that a judge’s crude and insensitive comments on the
bench were not misconduct. Hocking’s rule undercuts all of the Commission’s
claims here. So the Commission tries to distinguish Hocking by citing the fact
that Judge Hocking made his comments on the bench. But misconduct on the
bench is more serious than misconduct off the bench. If offensive comments
on the bench are not misconduct, then offensive comments off the bench are
not misconduct either. The Commission’s conclusion to the contrary does

violence to the usual rules that apply in disciplinary matters.

In addition, the Commission’s “decision and recommendation”
advocates a sanction that is grossly out of step with this Court’s precedent.
This Court publicly censured a judge who made abusive comments to children
while on the bench. In re Gorcyca, 500 Mich 588; 902 NW2d 828 (2017). This
judge asked a child if she wanted to go to the bathroom “in public,”
weaponizing the most intimate and vulnerable position that most children
can imagine. In this case, the Commission is recommending a 12-month
suspension for Judge Morrow’s allegedly inappropriate comments to two
adults off the bench. If these comments to children while on the bench warrant
only public censure, there can be no justification for a 12-month suspension

based on analogous comments to adults while off the bench.

The Court should follow Williams and vacate the Commission’s
“decision and recommendation.” It should then revise subchapter 9.200 of the
Michigan Court Rules to comply with Williams. Then, and only then, the
Commission should begin this process anew —affording to Judge Morrow his
right to an in-person hearing under the Michigan Court Rules, applying
Hocking, and evaluating any discipline in light of Gorcyca.

14
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Relevant Facts
A. Background on Judge Morrow

Judge Morrow has been a judge at the Wayne County Circuit Court
since his election in 1998. Answer, 1. Before that, he served as a judge at the
Recorder’s Court.

Since taking the bench, Judge Morrow has tried to humanize the
judicial process, to treat all participants with empathy and respect, and to
model humility. Vol. III, pp.| 669-670, 794-795; Vol. IV, p. 969. Part of those
efforts is helping jurors confront their own biases. Vol. III, p. 795. He also
mentors inmates. As attorney Jeffrey Edison testified, Judge

Morrow “encourage[s] those who have been caged for many years,

sometimes caged for life, and tr[ies] to uplift their spirits and enhance their
quality of life.” Id.

People across the country recently discovered these qualities in Judge
Morrow when news outlets like the Washington Post and the ABA Journal
covered the story of Edward Martell.! Martell appeared before Judge Morrow
16 years ago as a defendant for selling crack cocaine. Martell told CNN that
Judge Morrow issued a challenge that changed his life:

I will never forget what he told me. He said, “Mr.
Martell, you don’t have to be out here selling
drugs. You have greatness within you. I
challenge you, be the CEO of a Fortune 500
company.”

Alaa Elassar, A judge swore in a lawyer who was once a drug dealer in his courtroom
16 years ago, CNN (May 31, 2021). That recognition of his humanity changed
Martell’s life. He attended college and then law school. In May 2021, Judge
Morrow swore in Martell as a member of the Michigan bar. In Martell’s

! See, e.g., Kim Bellware, A judge gave a drug dealer a second chance. Sixteen
years later, he swore him in as a lawyer, Washington Post (May 25, 2021);
Debra Cassens Weiss, Years after challenging drug dealer to change, judge
swears him in as a lawyer, ABA Journal (May 27, 2021).

15
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words, “Morrow cracked that door open for me and pointed me in the right

direction but he never left me.” Id.

This episode is quintessential Judge Morrow. By simply recognizing
Martell’s inherent value as a human being, he was the catalyst for life-altering

change. He’s played a similar role in the lives of countless defendants and

jurors, as demonstrated by the jattached sample |of the hundreds of similar

letters that Judge Morrow has received.

This Court has concluded that Judge Morrow’s methods can be too
unorthodox at times. In re Morrow, 496 Mich 291; 854 NW2d 89 (2014). But it
has also publicly lauded Judge Morrow:

B. The Matthews case

This case concerns Judge Morrow’s attempts to educate two
prosecutors who were struggling with basic trial mechanics. These issues
arose during the 2019 trial of James Matthews for the 2003 murder of Camille
Robinson.? William Noakes was the defense attorney, and Ashley Ciaffone
and Anna Bickerstaff were the prosecutors Vol. I, pp. 31-32; Vol. II, p. 376.

2 People v Matthews, Wayne County Circuit Court Case No. 18-7023-01-FC.
16
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Although the prosecution didn’t charge Matthews with crimes relating to
sexual activity, Matthews told police that he had a sexual encounter with the

victim before her death.|Vol. I, p. 31.| The prosecution stressed this sexual

element during trial, leading to some of the discussions at issue here.

Matthews was a difficult case for the prosecution. The homicide
occurred 16 years before trial, one of the key witnesses had a checkered

background, and the press was critical of the prosecution’s handling of the

case. [Vol. II, pp. 462-463.|One issue involved “other acts” evidence under
MRE 404(b). The prosecution wanted to introduce evidence that Matthews
committed a 1999 homicide. Vol. IIl, p. 757. Judge Morrow excluded that
evidence under MRE 404(b) at a pretrial hearing. Vol. I, pp. 190-91. The Court
of Appeals issued an interlocutory ruling that allowed the prosecution to

renew its attempt to admit this evidence at the close of the prosecutor’s case
or sooner. Vol. III, p. 757. Ciaffone and Bickerstaff never renewed their Rule
404(b) motion during their case-in-chief. Vol. I, p. 279. They couldn’t do so
through rebuttal witnesses because there was no testimony about those
homicides to rebut. Id., pp. 283-284. Ciaffone renewed the Rule 404(b) motion
on the last day of trial and Judge Morrow denied it. Id., p. 279.

Another issue concerned alleged statements from the defendant’s
siblings. Emory Matthews, the defendant’s brother, supposedly told a police
officer in 2005 that the defendant confessed to multiple homicides. Vol. L, p.
190; Vol. II, pp. 498-99. By the time of trial, he refused to confirm that
statement. Vol. III, p. 760. He made the officer in charge, Lt. Derrick Griffin,
aware of that fact before trial. Id. The defendant’s sister also notified Lt. Griffin
that she wouldn't testify in a manner consistent with statements attributed to
her in police reports. Id., p. 761-762. Lt. Griffin told Ciaffone or Bickerstaff that
the defendant’s siblings wouldn’t provide favorable testimony. Id., p. 763.
Nevertheless, Ciaffone told the jury in her opening statement that Emory
Matthews would testify that James Matthews admitted to two homicides. Vol.

L p. 190; Vol. 11, p. 498-99.

Throughout the trial, the prosecution needed reminders from Judge
Morrow about how to form proper arguments and questions. During her

opening statement, for example, Ciaffone warned the jury against “red

17
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herrings.” Vol. I, pp. 176-177. Judge Morrow had to stop Ciaffone and remind

her not to include improper arguments. Id., p. 178.

The prosecution ran into trouble again when Ciaffone examined the
defendant’s neighbor. This witness—who was supposed to identify the
defendant —only identified the defendant by saying, “I think that’s him.” Vol.
I p. 184. Ciaffone “confront[ed]” the neighbor with a transcript of his
previous testimony, even though the neighbor never said that he was unable
to recall his previous testimony. Id., pp. 200-201. Judge Morrow had to explain
that Ciaffone was not refreshing the witness’s recollection properly. Id., pp.
202-203.

Ciaffone had repeated problems with leading questions, even after
Judge Morrow corrected her. Id., pp. 515-16. Bickerstaff had difficulties during
the trial, too, particularly with beginning most of her questions with the word
and. Vol. I, pp. 257, 259; Vol. 11, pp. 379-380.

On top of these issues, the prosecution unnecessarily introduced a
complicated issue involving DNA evidence. They called a forensic biologist
to testify about Wayne County’s fifteen-year backlog in processing DNA
evidence. Vol. I, pp. 239, 244. Yet the defendant acknowledged that he
had sexual intercourse with the victim| Id., p. 299. He testified, “She couldn’t

have sex like we normally do because we didn’t want her to abort the baby,

which is why she had the miscarriage the other time.” Id., p. 300.

On June 13, 2019, the jury returned with a hung verdict and the court
declared a mistrial. Vol. I, p. 80. The prosecutor’s office soon filed a motion to
disqualify Judge Morrow from the retrial. Vol. I, p. 288. After the transfer in
the Matthews case, Judge Hathaway granted the prosecution’s Rule 404(b)
motion in part. Vol. I, pp. 289, 350.

C. Judge Morrow’s conversation with Bickerstaff

On the second day of trial, Noakes asked for a recess. Vol. I, pp. 41-42.
Ciaffone left the courtroom. Id., p. 42. Bickerstaff asked Judge Morrow for
feedback, saying something like, “Was that line of questioning any better?”
Vol II, p. 383-84. Judge Morrow said Bickerstaft’s examination was better, but
he had another critique for her. Vol. II, p. 385. He stood up from the bench
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and said he would talk to Bickerstaff at counsel’s table because giving the
critique from the bench might make her blush. Vol. III, p. 700. Judge Morrow
has a voice that’s easy to overhear, and he was trying to minimize airing
criticism in public. Id., p. 895.

Judge Morrow sat at counsel’s table next to Bickerstatf, who was in the
middle of three seats. Vol. II, p. 383. Lt. Derrick Griffin of the Detroit Police
Department sat to Bickerstaff’s left and Judge Morrow took the only vacant
seat on Bickerstaff’s right.? Vol. I, p. 38.

Prosecutors decide how to position chairs around their table. Vol. III,
p- 719. In this instance, the three chairs were all on one side of the table. Id., p.
721; Vol. III, p. 749. And the courtroom was “jam-packed.” Vol. I, p. 38. The
arms of the chairs were touching because that was the only way for all three
chairs to fit behind the table. Id. Judge Morrow sat at an appropriate distance
from Bickerstaff and did not touch her. Vol. III, pp. 721, [724-725.

Judge Morrow then illustrated the problem with Bickerstaff's

examination by using the development of intimate relationships as an

analogy.|Vol. II, p. 386, He said something like, “When a man and a woman
start to get close, what does that lead to?” Id. Bickerstaff said she didn’t
understand. Id. After Judge Morrow repeated his question, Bickerstaff said,

“Do you mean sex?” Id. Judge Morrow said that foreplay leads to sex, and
asked Bickerstaff, “[W]ould you want foreplay before or after sex?” Id.
Bickerstaff didn’t say anything in response. Id. When he asked the question
again, Bickerstaff answered, “Before.” Id.

Bickerstaff testified that it was unclear whether the “you” in Judge
Morrow’s question was Bickerstaff herself or people in general. Vol. I, p. 387.
Judge Morrow meant the question as a general one.

Judge Morrow stated that the climax of the medical examiner’s
testimony is the cause and manner of death. Vol. I, p. 45. He didn’t use the
word “climax” in its sexual sense. Answer, {12-13. He said something like,

“You start with all the information from the report, all the testimony

3 At the time, Lt. Griffin’s rank was sergeant. Vol. III, p. 747.
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crescendos to the cause and manner of death, which is the sex of the
testimony.” Id., I13. Judge Morrow said a lawyer should “tease the jury with
the details of the examination.” Id., 114.

This conversation lasted a few minutes. Vol. III, p. 704. Lt. Griffin
overheard it all. Vol. I1I, p. 751. The courtroom staff was present during this
conversation. Id., p. 707. So was Joe Kurily, an attorney with the Wayne
County Prosecutor’s Office. Id., p. 698. During Bickerstaff’s conversation with
Judge Morrow, he was about 10 feet away. Id., p. 703. Kurily didn’t overhear
the conversation but he saw nothing unusual in Judge Morrow’s or
Bickerstaff's conduct.[Vol. III, p. 709. |

D. The in-chambers discussion on June 12, 2019.

Judge Morrow often speaks to attorneys about their performance at
trial. See, e.g., Vol. III, p. 719-720. When the jury was deliberating on June 12,
2019, Judge Morrow invited Ciaffone, Bickerstaff, and Noakes into his
chambers. Vol. I, p. 50. They were free to decline Judge Morrow’s invitation.
Vol. III, p. 882. The door to Judge Morrow’s chambers remained open during
the conference. Id., p. 884.

At the time, Noakes had a motion for directed verdict still pending.
Vol. I, pp. 52-53. Judge Morrow believed that Ciaffone cited the wrong
standard when responding to the motion. Id. When the attorneys walked into
his chambers, he had a copy of the Michigan Court Rules for both Ciaffone
and Noakes opened to the relevant rule. Id., pp. 5. He explained that Ciaffone
had misstated the standard but that he didn’t want to embarrass her in court.
Vol. I, pp. 53-54.

Judge Morrow asked Ciaffone about admitting evidence that the

defendant’s DNA was on the victim’s vaginal swab. [4., pp. 55-56.|He pointed

out that the prosecution didn't charge Matthews with criminal sexual
conduct, so the evidence was irrelevant. Id. Ciaffone tried to convince him that
the DNA evidence was relevant “because it showed that they had close, recent
contact near in time to the homicide,” but Judge Morrow disagreed. Id., p. 56.
According to Ciaffone, Judge Morrow said, “All it shows is that they fucked.
Like, that’s all it shows, that they fucked.” Id., p. 57.
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During this discussion, Ciaffone raised the defendant’s statement that
he had “non-traditional sex” or “not normal sex” with the victim. Vol. I, pp.
That led to a conversation about what “non-traditional sex” means.
Id. Ciaffone said that “non-traditional sex” means something other than
intercourse. Id. This distinction mattered because Ciaffone thought that
Matthews’s statement was inconsistent with the DNA evidence. Vol. I, pp. 58-
59. Judge Morrow felt that statement was consistent with that evidence
because, in his view, Matthews meant that they had what Judge Morrow
called “doggy style” intercourse. Id., p. 60. He stated that Ciaffone’s view was

the product of her own bias and inexperience. Vol. I, p. 59.

Ciaffone argued that Judge Morrow was incorrect because Matthews
stated that he “couldn’t penetrate [the victim] because she could have a
miscarriage.”] Vol. I, p. 62] According to Ciaffone, Judge Morrow laughed and
said, “Oh, so like what—like, he [is] saying that, like, what he’s working with
... was so big that it would cause a miscarriage[?]” Id., p. 63. Ciaffone testified
that she took “what he’s working with” as a reference to the defendant’s
genitals. Id. She didn’t remember Judge Morrow using the word “dick.” Id.,
p. 64. Bickerstaff is the only person who testified that he said “dick.” Vol. II,
pp- 401-402.

Judge Morrow also criticized Ciaffone’s voir dire as too indirect. Vol.
I, p. 66. He originally raised the issue during Ciaffone’s voir dire, asking,
“What is it that you really want to ask?” Vol. I, p. 488. In chambers, he said

something like, “If I want to have sex with someone on the first date, what do

I ask them?” [Vol. I, p. 66| When no one responded, Judge Morrow said, “I

would ask them, ‘Have you ever had sex on a first date?”” Vol. I, pp. 66-67.
Then he asked, “What’s the second question I would ask them?” Id. Again, no
one answered. Judge Morrow said, “I'd ask, “‘Would you have sex with me on
a first date?”” Id. He added, “You don’t ask questions like, ‘Do you want to
get married?” or ‘Do you want to have kids?" Like, those things would come
later. Right? So just ask the question you want to know.” Id.

E. The post-conference discussion

After the conversation in chambers, Ciaffone and Bickerstaff walked

to counsel’s table. Vol. I, p. 69. Ciaffone was standing in front of the
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prosecutor’s table and Bickerstaff was standing behind a chair when Judge
Morrow spoke to them. Id., p. 321. Judge Morrow asked Ciaffone how tall she
was: “What are you, like, five-one or five-two?” iaffone said
something like, “No, but I accept that, Judge.” Id. Bickerstaff volunteered,

“Judge, I'm five-three for context.” Id.

Judge Morrow then estimated Ciaffone’s height as four feet, ten inches.
Ciaffone said that she’s “four-eleven and a half.” Vol. I, p. 70. Judge Morrow
asked if Ciaffone weighed around 105 pounds. Ciaffone said, “Judge, you're
not supposed to ask a girl her weight.” Id. Then Judge Morrow asked
Bickerstaff if she was 117 pounds. Id. Bickerstaff said, “That’s very generous
but, no, Judge.” Id. Judge Morrow responded, “Well, I haven’t assessed you
for muscle mass yet.” Id.

Bickerstaff testified that Judge Morrow “looked [Ciaffone] down and
up once, and then he looked at [Bickerstaff] down and up once.” Vol. II, p.
When asked about how Judge Morrow looked at her, Ciaffone testified,
“I think that the whole encounter with regards to the height and the weight
situation was entirely improper, and you can toss in how he looked with his
eyes as part of that whole thing.” Vol. I, p. 322.

F. Chief Bivens and Detective Kinney’s investigation

After learning about the conversations with Judge Morrow, Athina
Siringas (chief of special prosecution) asked Ciaffone and Bickerstaff to write
amemo on their interactions with Judge Morrow. Vol. I, p. 83. Later, she asked
for affidavits. Vol. II, p. 415.

James Bivens is the chief of investigations at the Wayne County
Prosecutor’s Office. Vol. I, p. 89. At Prosecutor Kym Worthy’s direction, Chief
Bivens began to investigate the matter. Vol. V, p. 1189. He assigned JoAnn
Kinney, a retired homicide investigator, to interview witnesses and prepare a
report. Vol. I, p. 88.

Detective Kinney interviewed Ciaffone and Bickerstaff separately. Vol.
I p. 304. At the conclusion of her investigation, Detective Kinney called
Ciaffone and Bickerstaff into her office and asked them to review “Q&A”

summaries that she drafted based on their interviews. Vol. I, p. 90. When
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Bickerstaff and Ciaffone walked out of Detective Kinney’s office, Bickerstaff

told Ciaffone {that there was a mistake in hers|” Vol. I, p. 91. According to

Ciaffone, she appeared concerned. Id., p. 307. Ciaffone told Bickerstaff to tell
Detective Kinney. Id. When Bickerstaff said she was too nervous to do so,
Ciaffone told her, “[Y]ou've got to go back in there[.]” Id., p. 307. But
Bickerstaff never corrected the error.

Detective Kinney gave her Q&A statements and notes to Chief Bivens.
Vol. III, p. 832. Those notes indicate that Bickerstaff said, “I know what he was
trying to do.” Hearing Exhibit N (Kinney/Bivens notes), Detective Kinney also
testified that Bickerstaff said, “I know what he was trying to do.” Vol. I1I, p.
833. In these proceedings, however, Bickerstaff stated that she “does not know
why Judge Morrow said the things he said to her.” [Vol. IV, p. 945-46See also
Hearing Exhibit L (letter); Hearing Exhibit M (stipulation).

G. Bickerstaff’s false allegation

Chief Bivens submitted a report about Bickerstaff’'s and Ciaffone’s
conversations with Judge Morrow to Prosecutor Worthy. Vol. II, p. 421. It
summarized Bickerstaff’s comments this way: “She felt that he was trying to
hit on her in an around about way, felt it was improper for a judge to be
discussing sex with her regarding a homicide trial.” Vol. V, pp. 1184, 1198;
Hearing Exhibit N. Chief Bivens also testified that Bickerstaff told him that
Judge Morrow was trying to “hit on” her.|Vol. V, p. 1174-75.

When interviewed by Disciplinary Counsel, Bickerstaff said she had

never seen Chief Bivens’s report before. H earing Exhibit M (stipulation). |Under
oath, Bickerstaff admitted that she did review Chief Bivens’s report. Vol. II,
She also testified that she noticed the false statement about Judge
Morrow “trying to hit on her.” Id. But Bickerstaff never told Chief Bivens

about this significant error in his report. Vol. V, p. 1199.

H. Proceedings before the Master and Judicial Tenure
Commission

This Commission authorized Disciplinary Counsel to prepare a formal
complaint against Judge Morrow and “directed that it be filed.” Complaint, p.

1. Count One alleges “inappropriate use of sexually graphic language” —
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specifically, Judge Morrow’s analogy for a direct examination when talking
to Bickerstaff. Count Two alleged more “sexually graphic language,”
including Judge Morrow’s skeptical comment about Matthews’s testimony,
his comments about asking a date if they would have sex on the first date, and
his discussion of Matthews's testimony about “non-traditional sex.” In Count
Three, the Commission alleged that Judge Morrow committed misconduct by
asking Ciaffone and Bickerstaft about their height and weight.

After a five-day evidentiary hearing, the Master that
Disciplinary Counsel established misconduct. For Count One, the Master

concluded that Judge Morrow committed misconduct by sitting next to
Bickerstaff and engaging in “unnecessary and inappropriate sexual
dialogue.” The Master’s Findings of Fact and Conclusions of Law at 4. This
conduct, according to the Master, violated Michigan Code of Judicial Conduct
Canon 2(B), 3(A)(14), and 3(A)(3). For Count Two, the Master found
“inappropriate use of sexually graphic language” in Judge Morrow’s
“analogizing voir dire to asking for sex on a first date,” referring to Ciaffone’s
sexual experience, and his alleged comment about “the size of the defendant’s
genitalia[.]” Id. at 8. The Master also faulted Judge Morrow for using the word
fuck. Id. at 9. For Count Three, the Master concluded that Judge Morrow
improperly asked about Ciaffone’s and Bickerstaff's height and weight in
violation of Canon 3(A)(14) and Canon 3(A)(3).

The Commissioall of the Master’s findings and conclusions.
Unlike the Master, the Commission also concluded that Judge Morrow

engaged in gender discrimination.
Standard of Review

This Court reviews the Commission’s recommendations and findings
of fact de novo. In re Chrzanowski, 465 Mich. 468, 478; 636 NW2d 758 (2001).
Disciplinary Counsel must prove misconduct by a preponderance of the
evidence. See In re Noecker, 472 Mich 1, 8; 691 NW2d 440 (2005).
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Argument 1: Due Process

Under the due-process clause, an individual
cannot serve as accuser and judge in the same
case. The members of the Commission issue a
complaint. Then the same members of the same
Commission decide whether the evidence
supports their own charges. Under Williams v
Pennsylvania—an opinion this Court has not
yet considered —this due-process violation is a
structural error that invalidates this proceeding.

No state may “deprive any person of life, liberty, or property, without
due process of law[.]” US Const Am XIV, §1. This due-process right protects
public employees who are subject to termination only for cause. See Gilbert,
520 US at 928. A Michigan judge can be removed only for cause. See Const
1963, Art VI, §30(2). Judge Morrow is therefore entitled to due process before
suspension or removal. Gilbert, 520 US at 928. See also In re Chrzanowski, 465
Mich 468, 483; 636 NW2d 758 (2001).

Due-process requirements are flexible. Gilbert, 520 US at 929. But there
can be no reasonable dispute that the due-process clause entitles Judge

Morrow to an unbiased decision-maker. This right is a “basic requirement of
due process.” In re Murchison, 349 US 133, 136 (1955).*

Under|Williams v Pennsylvania, 136 S Ct 1899 (2016), the Judicial Tenure

Commission is objectively biased because it acts as both accuser and judge.

This bias irredeemably taints this entire proceeding and, per Williams, is not
subject to harmless-error analysis. In other words, Williams requires that the
Court vacate the Commission’s decisions, revisit the structure of Michigan's
judicial-discipline system, and begin this process anew once subchapter 9.200

complies with the due-process clause.

# Other state supreme courts have reached that conclusion as well. See In re
Conduct of Pendleton, 870 NW2d 367, 381 (Minn 2015); In re Commission on
Judicial Tenure and Discipline, 916 A2d 746 (RI 2007); Mosley v Nevada
Comm’n on Judicial Discipline, 22 P.3d 655, 659 (Nev 2001).
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1.1 Under Williams, an individual cannot be accuser and judge in
the same case.

Williams was a post-conviction case—and, therefore, a civil action. See
Pennsylvania v Finley, 481 U.S. 551, 556; 107 S Ct 1990 (1987) (holding that a
post-conviction proceeding “is not part of the criminal proceeding itself, and
it is in fact considered to be civil in nature”). A jury had convicted Terrance
Williams of homicide. During the underlying trial, the prosecutor contacted a
supervisor for permission to seek the death penalty. Williams, 136 S Ct at 1903.
This supervisor—Ronald Castille—authorized pursuit of the death penalty

with a short note on a memo. Id.

Thirty years later, Castille was the Chief Justice of the Pennsylvania
Supreme Court. Williams, 136 S Ct at 1904. When Williams’s post-conviction
challenge to the death penalty made its way to that court, Williams asked
Castille to recuse himself. Id. Castille refused, and his court reinstated
Williams's death penalty. Id.

The U.S. Supreme Court held that Castille’s participation in this civil
proceeding was unconstitutional: “... [U]nder the Due Process Clause][,] there

is an impermissible risk of actual bias when a judge earlier had significant,

personal involvement as a prosecutor in a critical decision regarding the
defendant’s case.” Williams, 136 S Ct at 1905, The Court explained that “[d]ue
process guarantees ‘an absence of actual bias” on the part of a judge.” Id.,
quoting Murchison, 349 US at 136. It adopted “an objective standard that, in
the usual case, avoids having to determine whether actual bias is present.” Id.

Under that test, the question is not whether an adjudicator is actually biased
but “whether, as an objective matter, the average judge in [their] position is
likely to be neutral, or whether there is an unconstitutional potential for bias.”
Id. (cleaned up).

There is an unconstitutional risk of bias “when the same person serves
as both accuser and adjudicator in a case.!” Williams, 136 S Ct at 1905.5 Neither

the passage of time nor the judge’s minimal role as accuser can avoid these

5> The Court’s choice of words is important: this rule applies to “accusers,”
not just prosecutors. The Commission is an accuser. MCR 9.224(A).
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due-process concerns. Id. at 1907. This rule precludes a judge from
participating in a case when they made a “critical decision” in that case as a
prosecutor. Id. at 1906. The Court noted sound psychological reasons for this
rule. When a judge adjudicates a matter in which they participated as
prosecutor, there is “a risk that the judge would be so psychologically wedded
to [their] previous position as prosecutor that the judge would consciously or
unconsciously avoid the appearance of having erred or changed position.” Id.
at 1906 (cleaned up). A judge may even place greater weight on their prior

impressions than on the parties” arguments. Id.

As for Williams, the U.S. Supreme Court held that Castille’s role in the
“critical choice” to seek the death penalty was enough to make his
participation as chief justice unconstitutional. Williams, 136 S Ct at 1907-8.
Despite his minimal involvement, this due-process violation was so serious
that it amounted to structural error. Id. at 1909. Harmless-error analysis did
not apply. Id. The state had to hold another hearing —without Castille. Id. at
1910.

Williams relies on In re Murchison, 349 US 133, 136 (1955), and Caperton
v A T Massey Coal Co, 556 US 868 (2009). In Murchison, the Court held that a
Michigan judge violated the petitioners” rights by charging them with
criminal contempt, investigating their alleged contempt, and then convicting
and sentencing them for contempt. Murchison, 349 US at 135. The Court
explained, “It would be very strange if our system of law permitted a judge
to act as grand jury and then try the very persons accused as a result of his
investigations.” Id. at 137. Once an attorney participates in a case as accuser,
they cannot serve as judge, too. Id. Williams expanded Murchison’s rule to a

judge who had only a brief, supervisory role as prosecutor.

Caperton contributed another important piece. It rejects the idea that
judicial bias is a subjective phenomenon and, instead, adopted objective
standards for recusal. Caperton, 556 US at 872. The case arose when a lawyer
named Brent Benjamin received substantial contributions to his campaign for
the state supreme court from A.T. Massey Coal Co.’s president. Id. at 873. A.T.
Massey’s president knew that the state supreme court would review a $50
million verdict against his company. Benjamin won the election, thanks in
part to Blankenship’s contributions, and then declined to recuse himself when
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A.T. Massey Coal’s case came before the court. The Court found the risk of
bias was too high to be constitutionally tolerable. Id. at 881, 884.

Bias is an objective matter (Caperton) and due process prohibits
combining the roles of prosecutor and judge (Murchison). Williams combined
these principles to hold that participating in both key accusatory decisions
and adjudication creates an objective risk of bias. That risk is so great that it’s
a structural error. Williams, 136 S Ct at 1910.

1.2 Withrow is inapplicable because it addresses judges involved in
investigation, not accusation.

Before applying Williams to the Michigan Court Rules, it’s helpful to
consider a line of cases that this Court relied on when rejecting previous

challenges to the Commission’s structure.

That line begins with Withrow v Larkin, 421 US 35 (1975). A Wisconsin
board of physicians concluded that the plaintiff, a Michigan doctor, engaged
in “proscribed acts” while performing abortions in Wisconsin. Id. at 39. After
an investigative hearing, the board recommended that the district attorney
file a complaint to revoke the plaintiff's license and initiate criminal
proceedings. Id. at 42. The plaintiff argued that this system was
unconstitutional because the board was both investigator and adjudicator. Id.
at 47. The U.S. Supreme Court disagreed, holding than an administrative
agency may combine investigative and adjudicative functions. Id. at 52-53. It
saw little risk that investigating the facts would lead a board member to form
a particular view of the facts. Id. at 47. It also noted that many administrative
agencies combine investigative and adjudicative functions, and that courts

have rejected due-process challenges to this combination. Id. at 52.

The Court distinguished Withrow from Murchison based on the limited
nature of the board’s investigation: “When the Board instituted its
investigative procedures, it stated only that it would investigate whether
proscribed conduct had occurred. Later in noticing the adversary hearing, it
asserted only that it would determine if violations had been committed which
would warrant suspension of appellee’s license.” Withrow, 421 US at 54-55.
The board knew its investigation would lead to an adjudication but had no
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stake in the outcome. Id. at 54. The Court wrote, “The mere exposure to
evidence presented in nonadversary investigative procedures is insufficient
in itself to impugn the fairness of the board members at a later adversary
hearing.” Id. at 55. Board members would not be “so psychologically wedded
to their complaints that they would consciously or unconsciously avoid the

appearance of having erred or changed position.” Id. at 57-58.

Both Williams and Withrow remain good law.® So these cases establish
a spectrum. See Wright and Miller, Federal Practice and Procedure, §8259
Separation of Functions (1st ed). On one end are cases like Withrow, in which a
judge previously served in an investigatory role. The due-process clause does
not prohibit serving as investigator and then serving as judge in the same
case. Withrow, 421 US at 54-55. But “as investigation veers into something
more like prosecution, a combination of functions will grow more
problematic.” Wright and Miller, § 8259. When a judge participates in a key
accusatory decision, the combination of functions is so problematic that it
amounts to structural error. Williams, 136 S Ct at 1910.

This distinction makes sense. Gathering evidence doesn’t require the
formation of an opinion, so investigation is unlikely to create the confirmation
bias that Williams cited. Issuing a complaint based on that evidence, however,
requires a hypothesis. Forming that hypothesis leads to confirmation bias.
And when an adjudicator previously expressed an opinion on the case as an

accuser, this dual role creates an objective appearance of bias.

The key question for this Court, therefore, is whether the Commission
acts in an investigatory role as in Withrow or whether it participated in a key
accusatory decision as in Williams. The answer, detailed below, is that the
Commission participates in the key accusatory decision: whether to prosecute

at all. Then it adjudicates those very claims. This structure is unconstitutional.

1.3 Michigan’s judicial-tenure system is unconstitutional.

Article VI of Michigan’s Constitution created the Judicial Tenure
Commission. See Const 1963, Art VI, § 30. Section 30 directs this Court to

¢ See Rippo v Baker, 137 S Ct 905 (2017) (per curiam), (citing both Williams
and Withrow as the standard governing judicial disqualification).
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make rules governing the Commission. Id., §30(2). To that end, this Court
enacted subchapter 9.200 of the Michigan Court Rules, which directs the
Commission to issue complaints and then decide whether its own allegations

have merit.

The Commission can hire a staff, and any commission employee or
outside counsel involved in investigating a judge may not participate in
deliberations about whether to charge ajudge.” See MCR 9.210(H)(2). But the

Commission itself decides whether to issue a complaint:

(A) Upon determining that there is sufficient
evidence to believe that the respondent under
investigation has engaged in misconduct, the
commission may issue a complaint against that
respondent.

(C) Upon issuing a complaint, the commission shall

petition the Court for the appointment of a
master.

MCR 9.224 (emphasis added)} These rules leave no room for doubt: it is the

Commission itself that decides to pursue a disciplinary complaint. The

Commission makes the key accusatory decision.

Once the Commission issues a complaint, a master conducts a hearing
and issues a recommendation to the Commission. See MCR 9.231(A); MCR
9.236. The Commission then hears objections to the master’s report, switching
from accuser to judge. See MCR 9.241; MCR 9.244.

The Michigan Court Rules expressly require the Commission to make

a decision about its own charges. Rule 9.244 is entitled “Commission

7 This separation of investigatory and adjudicative functions is unnecessary
as a constitutional matter. Withrow, 421 US at 54-55. So the current court
rules prohibit what is allowed (combining investigative and adjudicative
functions) and allow what is prohibited (combining accusatory and
adjudicative functions).
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Decision.” This rule directs the commission to issue “written findings of fact
and conclusions of law, along with its recommendations for action...” MCR
9.244(B). So the Commission makes a “decision” on both factual and legal
matters. It acts as ajudge. Although the Commission may accept the master’s
conclusions, it’s not required to do so. See MCR 9.244(B)(1).

The Commission claims that its role is limited to making a

recommendation and nothing more. That’s not true. The Commission “must

make written findings of fact and conclusions of law | along with its

recommendations for action with respect to the issues of fact and law in the
proceedings.” MCR 9.244(B)(1) (emphasis added). Indeed, the very document
in which the Commission claims that it makes no decisions at all is called

“Decision and Recommendation for Discipline.”

This blending of roles isn’t just unconstitutional. It's also unsound as a
practical matter. Confirmation bias (or “motivated reasoning”) shapes how
humans view evidence. People tend to view evidence through the lens of their
pre-existing beliefs. See Jon P. McClanahan, Safequarding the Propriety of the
Judiciary, 91 N C L Rev 1951, 1981 (2013). People also reject or misinterpret
information that disproves their hypotheses. Id. at 1980. That’s why Williams
cites the “risk that the judge would be so psychologically wedded to [their]
previous position as prosecutor that the judge ‘would consciously or
unconsciously avoid the appearance of having erred or changed position.””
Williams, 136 S Ct at 1906.

Subchapter 9.200 guarantees confirmation bias because it makes the
Commission level accusations and then issue “findings of fact and
conclusions of law” on its own allegations. This built-in recipe for bias casts a

shadow over every judicial-discipline case in Michigan.

This appearance of bias is especially concerning when the Commission
reaffirms its original allegations after a master hears evidence in person and

then rejects those allegations. And that happens often:

e In In re Konschuh, ___ Mich __ ;  NW2d
(June 11, 2021), the master rejected most of the
Commission’s allegations—then the Commission
re-affirmed almost all of its original allegations and
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is overwhelming.

recommended removal.

In In re Morrow, 496 Mich 291, 297; 854 NW2d 89
(2014), the master found misconduct under two of
ten counts—then the Commission re-affirmed its
original allegations for six more counts.

In In re Adams, 494 Mich 162, 167-68; 833 NW2d 897
(2013), the master rejected the Commission’s
allegation that the respondent intended to
defraud —then the Commission re-affirmed its
original allegations, adding that no one could
“possibly” view the matter differently. Id. at 168.

In In re Hultgren, 482 Mich 358 (2008), the master
found no misconduct—then the Commission re-
affirmed all of its original allegations and
recommended a 60-day suspension.

In Chrzanowski, 465 Mich at 474-475, the master
rejected most of the Commission’s allegations and
concluded that no discipline was warranted —then
the Commission re-affirmed its original allegations
and recommended a 12-month suspension. Id. at

475.

In In re Haley, 476 Mich 180, 185-86; 720 NW2d 246
(2006), the master rejected the Commission’s
allegations—then the Commission re-affirmed its
original allegations and recommended public
censure.

Again and again, the Commission makes allegations, a neutral
factfinder rejects them based on evidence and testimony, and then
Commission simply sticks with its original position. The appearance of bias

There’s no doubt that members of the Judicial Tenure Commission are
honest, faithful public servants. But judges are often unaware of their own
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biases, just like any other person. That’s why judicial bias is an objective issue.
Caperton, 556 US at 872. That’s also why Williams prohibits anyone who had a
significant role in accusatory decision-making from serving as a judge.
Williams, 136 S Ct at 1910.

The Court should apply that clear rule here and declare subchapter

9.200 unconstitutional.

1.4 Cases upholding Michigan’s judicial-discipline system are
outdated and contrary to Williams.

The Commission didn’t have authority to rule on these constitutional
arguments. But it rejected them anyway, stating that this Court “has already
considered and rejected [the] argument in holding Michigan’s judicial
discipline system is constitutional, including in ways that differentiate the
system from the problems found in Williams.” See Decision and
Recommendation at 17. It cites In re Chrzanowski, 465 Mich 468; 636 NW2d 758
(2001), Matter of Del Rio, 400 Mich 665; 256 NW2d 727 (1977), Matter of Mikesell,
396 Mich 517; 243 NW2d 86 (1976), and this Court’s order denying

superintending control in this case. Id.

The Commission’s assertion is simply not true. The order denying
Judge Morrow’s complaint for superintending control doesn’t analyze
Williams; it only states that the Court “is not persuaded that it should grant
the requested relief,” which was superintending control. Morrow v Judicial
Tenure Commission, 506 Mich 954; 958 NW2d 849 (2020). All of the other cases
preceded Williams by over a decade and a half. They don’t apply the
structural-error rule articulated in Williams or Caperton’s objective standard of
bias, which are critical to Williams’s holding. Nor do they recognize the
distinction between investigation (Withrow) and accusation (Williams). The

Commission’s nothing-to-see-here approach is contrary to the facts.

More importantly, Chrzanowski, Del Rio, and Mikesell are wrong under
current law. To understand these opinions and their significant constitutional
errors, it’s necessary to begin with one of the opinions driving their analyses:
Matter of Baun, 395 Mich 28; 232 NW2d 621 (1975).
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Baun concerned the Attorney Grievance Commission rather than the
Judicial Tenure Commission. This Court held that Michigan’s attorney-
discipline process did not offend due process because the entity that files a
complaint is not the same entity that adjudicates the complaint: “... [T]he
State Bar Grievance Administrator found probable cause, prepared, filed and
prosecuted the complaint. A hearing panel initially adjudicated the matter
and then the State Bar Grievance Board reviewed it. The functions are separate.
The people [are] different in each instance.” Id. at 34 (emphasis added). The Court
therefore applied Withrow to hold that the attorney-discipline scheme did not
violate the due-process clause. Id. at 35.8

This Court misapplied Baun when it first considered a due-process
challenge to the Judicial Tenure Commission in Matter of Mikesell, 396 Mich
517 (1976). The respondent argued “that the combined investigatory and
disciplinary role of the Commission violates the constitutional rights to due
process.” Id. at 528. The Court rejected that argument. Id. at 91-92, citing Baun,
395 Mich at 35, and In re Hanson, 532 P.2d 303 (Alaska 1975). It quoted Hanson
for the proposition that “due process does not forbid the combination with
judging of such functions as prosecuting, investigating, and accusing ...”
Mikesell, 396 Mich at 531, quoting Hanson, 532 P.2d at 306. (That statement
may have been debatable when the Court decided Miskell. It's now objectively
wrong in light of Williams, 136 S Ct at 1910.)

The Court followed Mikesell one year later in Matter of Del Rio, 400 Mich
665; 256 NW2d 727 (1977). A judge challenged the Commission’s “combined
investigative, adjudicative, and disciplinary roles.” Id. at 689. This Court held
that the Commission has no disciplinary role at all because it only makes a
recommendation. Id. It reasoned that discipline comes from this Court, not
the Commission. Id. The Court also listed a number of cases approving the
combination of “investigative and adjudicative roles in a single agencyl,]”
including Withrow. Id. at 690 (emphasis added). Ultimately, the Court held
that the respondent failed to establish even a risk of prejudice: “...[TThis
Court, like the United States Supreme Court in Withrow ... does not believe

8 Baun proves that the Commission’s structure is unconstitutional. Its
accusatory and adjudicative functions are not separate and the people are
not different in each instance. Cf. Baun, 395 Mich at 35.
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that the combination of the investigative and adjudicate roles in the Judicial
Tenure Commission creates even a risk that due process guarantees could be
violated.” Id. at 738 (emphasis added).

The Court last considered the constitutionality of the Commission’s
double role in Chrzanowski, 465 Mich at 468. Another respondent in a judicial-

i

discipline proceeding argued that the Commission’s “/simultaneous’ role as
a prosecutorial, investigatory, and adjudicatory body [violated] her due
process rights.” Id. at 483. The Court rejected that argument again, relying on
Withrow, Del Rio, and Mikesell. Adopting the Withrow standard, the Court held
that, although due process doesn’t prohibit combining investigative and
adjudicative functions, “special facts and circumstances” might create an
“intolerably high” risk of bias. Id. at 768. It found no “special facts and
circumstances” in Chrzanowski. The Court observed that the Commission
makes a recommendation, and the Court reviews the matter de novo. Id. at 486-
87. It also stressed that the Commission is a separate entity from the examiner
(now called disciplinary counsel). Id. With no evidence of actual bias, the
court concluded that the Commission’s “investigative and adjudicative

functions” were “adequately separated][.]” Id.

These cases are outdated and inapposite. The most important
distinction is that these opinions address the combination of investigatory
powers and adjudicatory powers. That combination implicates Withrow, and
does not violate the due-process clause. The issue here is the combination of
accusatory and judicial powers. That combination implicates Williams and does

violate the due-process clause.

The Court also decided these cases before the U.S. Supreme Court
changed judicial-conflict law in Caperton. The days of relying on judges to
police their own conflicts are gone. Caperton, 556 US at 872. Conflicts are an
objective issue. Id. In Chrzanowski, however, the Court looked for actual bias,
not the objective appearance of bias. Chrzanowski, 465 Mich at 487. And
Williams accurately holds that the combination of accusatory and adjudicative

roles creates a conflict that violates the due-process clause.

Moreover, the Court built these cases on a shaky foundation. Mikesell

relied on Baun without noticing the difference between the Commission’s
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structure and the attorney-discipline system. Unlike attorney-discipline
proceedings, judicial-discipline proceedings use the same individuals to issue
a complaint and then adjudicate that complaint. By overlooking that
distinction, Del Rio erroneously relied on Mikesell, Chrzanowski erroneously
relied on Mikesell and Del Rio, and the Court's error accumulated at
compound interest.

The Court also erred in concluding that any constitutional error in the
Commission’s structure is irrelevant because this Court ultimately imposes
discipline. Chrzanowski, 465 Mich at 486-87. The U.S. Supreme Court rejected
the argument that a judge’s conflict is permissible just because a judge is not
the deciding vote: “...[T]he Court holds that an unconstitutional failure to
recuse constitutes structural error even if the judge in question did not cast a
deciding vote.” Williams, 136 S Ct at 1909 (emphasis added). So an objectively
conflicted member of the Commission invalidates this entire proceeding. The
due-process violation at issue here is a structural error. Id. This Court’s
oversight cannot cure it. The appropriate remedy here is the same remedy

ordered in Williams: starting over.

1.5 The Commission’s attempt to distinguish Williams is wrong
both factually and legally.

Aside from falsely claiming that this Court somehow rejected Judge
Morrow’s argument about Williams years before the U.S. Supreme Court
actually issued Williams, the Commission asserts that “Williams is patently
distinguishable, as it involved a prosecutor turned state supreme court justice
presiding over a death penalty case he was previously involved with as a
prosecutor.” Decision and Recommendation at 17. The implication here (which
Disciplinary Counsel made explicit when Judge Morrow sought

superintending control) is that Williams is limited to criminal proceedings.

That implication is false, and there’s an easy way to tell: Williams was

not a criminal proceeding. The conflicted judge participated in a post-

conviction proceeding.lWilliams, 136 S Ct at 1903.| As Justice Thomas observed

in his Williams dissent, post-conviction proceedings are [“civil in nature.”

Williams, 136 S Ct at 1916-17 (Thomas, J., dissenting). And he’s right. See
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Finley, 481 U.S. at 556. So the distinction that the Commission tries to draw
here is invalid.

There’s another easy way to tell: the Supreme Court followed

Murchinson in holding that the due-process clause prohibits a person from

being ’faccuser and adjudicator in a case.T Williams, 136 S Ct at 1905, citing
Murchinson, 349 US at 136-137 (emphasis added). It didn’t limit this objective-
bias rule to former prosecutors.

Moreover, Williams is about objective bias, and there can be no dispute
that a respondent in a judicial-discipline proceeding is entitled to an unbiased
decision-maker.’ This Court expressly said so. Chrzanowski, 465 Mich at 483.
And it's well-established that the right to an impartial decision-maker applies
in disciplinary proceedings. See, e.g., Friedman v Rogers, 440 US 1, 18; 99 S Ct
887 (1979) (holding that an optometrist had “a constitutional right to a fair and
impartial hearing in any disciplinary proceeding conducted against him by
the [Texas Optometry] Board”). Judge Morrow indisputably has a right to an

impartial decision-maker. And the Commission is objectively biased.

The Court now has an opportunity to correct a serious injustice—and
to prevent future injustice. It should vacate the Commission’s opinion and
table future judicial-discipline proceedings until subchapter 9.200 complies
with the due-process clause.

? Indeed, justices of this Court recuse themselves when they participated in
the prosecution of an underlying disciplinary proceeding. See, e.g.,
Grievance Administrator v Beck, 505 Mich 948; 936 NW2d 472 (2020) (noting
that Justice Cavanagh “did not participate due to her prior services as a
member of the Attorney Grievance Commission.”).
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Argument 2: In-Person Hearing

MCR 9.231(B) required the Master to designate
a “place” for a hearing. A “place” is a physical
location. The Master did not follow this rule,
and none of the Court’s pandemic-era orders
can justify failing to apply the plain text of
controlling rules. Accordingly, the underlying
proceedings are invalid.

Courts must apply the plain language of court rules, just as they must
apply the plain language of statutes. Ligons v Crittenton Hosp, 490 Mich 61, 70;
803 NW2d 271 (2011). That means giving “effect to the plain meaning of the
text” and applying its “language as written without construction or

interpretation.” Id.

The relevant court rule here is Michigan Court Rule 9.231(B), which
states that “[t]he master shall set a time|and a place|for the hearing ....” MCR
9.231(B) (emphasis added). Shall means that the rule is mandatory. People v
Lockridge, 498 Mich 358, 387; 870 NW2d 502 (2015). And place refers to a

physical location. When used as a noun, place means either “a particular

portion of space, whether of definite or indefinite extent” or “space in

general.” [See https://www.dictionary.com/browse/place#|(last visited July 10,

2021). This Court obviously didn’t direct masters to designate “space in
general” as a location for judicial-tenure hearings. So there’s only one valid
reading of Rule 9.231(B): a master must designate a physical location (“a
particular portion of space”) for the hearing. See MCR 9.231(B).

The plain text of this rule eliminated the possibility of a Zoom hearing.
Zoom is a computer program, not a place. A virtual hearing does not satisfy
Rule 9.231(B).

Chapter 9.200 of the Michigan Court Rules includes three principles
for interpreting the rules governing judicial discipline, and each supports the
conclusion that Judge Morrow was entitled to an in-person hearing. First, the
rules “shall be construed to preserve the integrity of the judicial system.”
Preserving the integrity of the judicial system requires applying the

governing rules evenly, to everyone, and at all times.
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Second, the rules must be interpreted “to enhance public confidence in
that [judicial] system.” MCR 9.200. If disciplinary authorities can refuse to

follow governing rules, the public will lose confidence in the judicial system.

Third, the rules must be construed “to protect the public, the courts,
and the rights of the judges who are governed by these rules in the most expeditious
manner that is practicable and fair.” MCR 9.200 (emphasis added). To preserve
Judge Morrow’s rights and to hold a fair hearing, the Master should have
applied the rules as written—including Rule 9.231(B).

The pandemic was no excuse for denying an in-person hearing. It was
possible under the Department of Health and Human Services’ order to hold
an in-person hearing on the complaint against Judge Morrow. The Master
only had to limit attendance to 20 people per 1,000 square feet and require
people to wear facemasks. The Master could have excused people from the
facemask requirement when they were testifying, since the Department’s

excused people when they were “giving a speech ... to an audience,
provided that the audience is at least six feet away from the speaker.”!° In fact,

before the hearing began, this Court endorsed relaxing facemask

requirements for witnesses in its KOVID guidelines.[l1 Placing clear plastic

shields on the bench and witness box would have provided further protection
without compromising the Master’s ability to assess credibility.

Being deprived of the protections of the Michigan Court Rules is injury
enough. But it also caused real harm. There’s a significant difference between
a virtual hearing and an in-person hearing when it comes to assessing
credibility. Through Zoom, the Court can view witnesses” faces—but nothing
else. It cannot see their twitchy feet, nervous hand gestures, or anxious
movements in the witness boxes. It cannot see if witnesses are looking at notes
off-screen. It cannot see if witnesses are getting signals from other people. All
of those things would be visible at an in-person hearing with clear plastic
shields protecting the witness and judge.

10 Emergency Order under MCL 333.2253 — Gathering Prohibition and Mask
Order, available at https://bit.ly/34vxWvP (last visited July 7, 2021), at 3-4.
11 Return to Full Capacity: COVID-19 Guidelines for Michigan’s Judiciary at 5.
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A Zoom hearing therefore takes critical tools away from the factfinder.
See Hassoun v Searls, __F Supp 3d __, at 11 (WDNY, April 10, 2020) (“... [A]
virtual hearing would present significant challenges in being able to
adequately perform the critical credibility assessments that this matter
requires ...”). Of course, wearing masks would inhibit fact-finding—but
many Michigan courtrooms were equipped with clear, plastic shields before
the bench and witness box. These measures would have obviated the need to

wear a mask while testifying.

In short, it was possible to use the full range of fact-finding tools
available in an in-person hearing, while still observing the social-distancing
practices that slow the spread of COVID-19. The Master chose not to folow
the rules. Now, the Commission tries to justify that decision by claiming that
“[n]othing in the [MCR 9.231(B)] requires that the hearing be held in person.”
Decision and Recommendation at 18. But that’s precisely what the rule requires.
There’s no way to read the word “place” as referring to anything other than a

physical location —which means the rule requires an in-person hearing.

The Master should have applied the plain language of Michigan Court
Rule 9.231(B) and held an in-person hearing. By failing to do so, the Master
deprived Judge Morrow of his rights under the Michigan Court Rules and
inhibited his ability to conduct cross-examination. The Court should vacate
the proceedings below because of their structural constitutional error and
ensure that any subsequent proceedings comply with the governing court

rules—including the requirement of designating a “place” for the hearing.
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Argument 3: Hocking

Hocking held that a judge’s inappropriate
comments on the bench were not misconduct.
The Commission tries to avoid Hocking by
arguing that Judge Hocking’s remarks were on
the bench, while Judge Morrow’s were off the
bench. Under Michigan law, however, that
makes Judge Morrow’s comments less serious,
not more. If Judge Hocking’s comments were
not misconduct, then Judge Morrow’s
comments were not misconduct.

Judge Morrow is entitled to a new hearing because of the
Commission’s unconstitutional structure and because the Master failed to
apply the plain language of MCR 9.231(B). If the Court reaches the substance
of the Commission’s claims, it should apply Matter of Hocking, 451 Mich 1; 546
NW2d 234 (1996), and hold that Judge Morrow’s comments were not

misconduct.

3.1 Hocking holds that a judge’s “tasteless” and “offensive”
comments on the bench were not misconduct.

Hocking addressed a judge’s interactions with two female attorneys
and his comments during sentencing in a criminal-sexual-conduct case. Judge
Hocking presided over a case in which an attorney was accused of sexually
assaulting a client during a 2 a.m. visit to her apartment. While justifying a
downward deviation from sentencing guidelines, Judge Hocking made a
series of crude and insensitive comments. Hocking, 451 Mich at 10. He found
mitigating factors such as the fact that the defendant “helped the victim up
off the floor after the occurrence,” that the defendant wore the victim down
through persistence rather than force, that the “victim asked for it,” and that
the victim allowed the defendant to visit her home at 2:00 a.m. Id. The judge’s

inappropriate comments on the bench included this one:

This is not a perfect world, but as common sense
tells me that when a man calls a woman at 2:00
a.m. and says he wants to come over and talk and
he’s—that’s accepted, a reasonable person,
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whether you want to shake your head or not Ms.
Maas [the prosecutor], I haven’t been living in a
shell. A reasonable person understands that
means certain things. They may be wrong.

Hocking, 451 Mich at 11.

Judge Hocking lost his temper with the prosecutor after she objected
to his downward departure. Id. at 15. In another instance, he had a “caustic
and abusive exchange” with an attorney who objected to his imposition of

sanctions. Id. at 22-23. He was accused of abusing his contempt power, too."

The Court held that Judge Hocking’s comments during sentencing
were not judicial misconduct. They were “tasteless and undoubtedly
offensive to the sensibilities of many citizens.” Id. at 14. But they were “not
explicitly abusive” and did not “evidence persistent misconduct.” Id. The
Court explained that “every graceless, distasteful, or bungled attempt to
communicate the reason for a judge’s decision cannot serve as the basis for
judicial discipline.” Id. at 12. Although the Court was “committed to
eradicating sexual stereotypes,” it could not “ignore the cost of censoring

inept expressions of opinion.” Id.

Likewise, the Court concluded that Judge Hocking did not commit
misconduct in his interactions with the prosecutor who objected to the
downward departure. Hocking, 451 Mich at 16. Although “courtesy was lost
and rudeness took over,” his conduct was not “clearly prejudicial to the
administration of justice.” Id. Judge Hocking’s interactions with the other
attorney crossed a line: Judge Hocking showed “a total lack of self-control and
an antagonistic mind-set predisposed to unfavorable disposition.” Id. at 23.
As for the suggestion that Judge Hocking showed gender bias because both
attorneys who drew his ire were women, the Court held: “The fact that

attorneys Mass and Sharp are both women and both happen to have been the

12 There was also an allegation about his alleged misuse of the attorney-
grievance process, but this Court found nothing improper about Judge
Hocking’s request for investigation. Id. at 20.
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object to the respondent’s anger does not evidence a discriminatory pattern.”
Id. at 24.

The Commission tries to duck Hocking by arguing that “Respondent
was not in Judge Hocking's situation. He was not explaining his decision from
the bench on the record.” Decision and Recommendation at 37. That's true. But
that means Judge Morrow’s statements were less serious than Judge
Hocking’s comments, not more. In re Brown, 461 Mich 1291, 1292; 625 NW2d
744 (2000) (stating that “misconduct on the bench is usually more serious than
the same misconduct off the bench”). The Commission turns the usual rules
upside down, asking the Court to hold that offensive comments off the bench
are somehow worse than offensive comments off the bench. That’s a legal
error—and more proof of the need to separate accusatory functions from

judicial functions in subchapter 9.200.

The Commission also makes a serious factual error in its attempt to
avoid Hocking. It says that Judge Hocking’s actions were different because
“Judge Hocking was not alleged to have sexually harassed anyone.” Decision

and Recommendation at 36. That's true, too. But neither was Judge Morrow.

The |Commission’s complaint | never asserts that Judge Morrow’s

conduct amounts to “sexual harassment.” Instead, the complaint focuses on
Judge Morrow’s language. Count One is titled “inappropriate use of sexually
graphic language.” Count Two is titled “inappropriate use of sexually graphic
language.” Count Three is titled “Violations of Canons 2(A), 2(B), 3(A)(3) &
3(A)(14) by questioning female attorneys who appeared before him about
their physical appearance.” Every count focuses on Judge Morrow’s choice of
words. Consequently, the governing opinion is Hocking. Its application means

that Judge Morrow did not commit misconduct.

The Commission downplays Judge Hocking’s comments as
“engag[ing] in dated stereotypes about women inviting sexual abuse.”
Decision and Recommendation at 36. Giving a defendant a break because he
helped the woman he raped off the floor is not “engaging in dated
stereotypes.” Stating that a “reasonable person” would assume he was
entitled to sex simply because a woman allowed him to stop by at night is not

a “engaging in dated stereotypes.” And the Commission’s characterization
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overlooks that Judge Hockings also had a “caustic and abusive exchange”
with an attorney who objected to his imposition of sanctions. Hocking, 451
Mich at 22-23.

Moreover, it’s important to recall who was in the audience for these
comments: the victim. This judge—while on the bench—told the victim that
she was responsible for her own sexual assault—that she invited it. That is
worse by far than anything Judge Morrow is accused of saying. It beggars
belief that the Commission would try to excuse these comments as just old-

tashioned views about gender roles.

Hocking holds that a judge does not commit misconduct when, while
on the bench, he blames a victim for her own sexual assault. That is the

yardstick by which the Court should measure the Commission’s allegations.

3.2 Judge Morrow’s analogy for a direction examination

Judge Morrow did compare a direct examination to a romantic
relationship that leads to sex when talking with Bickerstaff. He was not
“hitting on” her, as Bickerstaff falsely claimed, and there is no evidence that
he had any intent other than a pedagogical one. He also used the analogy of
asking a date about having sex when talking to Ciaffone, Bickerstaff, and
Noakes. So the question is whether these analogies—comparing an
examination to a romantic relationship that leads to sex and comparing voir

dire questions to inquiries about sex—are judicial misconduct.

They are not. Even if the Court views Judge Morrow’s analogy as
“distasteful,” Hocking holds that “every graceless, distasteful, or bungled
attempt to communicate the reason for a judge’s decision cannot serve as the
basis for judicial discipline.” Hocking, 451 Mich at 12. If that’s the rule on the
bench, where misconduct is more serious, it must be the rule off the bench as

well.

Moreover, the Commission’s analysis fails to acknowledge that sex is
a common metaphor, even in judicial writing and in bar journals. For
example, many judges and legal commentators explain their opposition to
footnotes by citing Noel Coward’s observation that “[e]ncountering [a

footnote] is like going downstairs to answer the doorbell while making
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love.””!? One judge compared medical-malpractice legislation to “a mule—the
bastard offspring of intercourse among lawyers, legislators, and lobbyists,
having no pride of ancestry and no hope of posterity.” Hayes v Luckey, 33 F
Supp 2d 987 (ND Ala 1997). Another federal judge compared pretrial
procedure to “foreplay.” Smith v. ].I. Case Corp., 163 F.R.D. 229, 232 (E.D. Pa.
1995). An article in the New York State Bar Journal referred to “contractual
foreplay.” Peter Siviglia, Contractual Foreplay: Letters of Intent vs. Term Sheets,
87-May N.Y. St. B.J. 49 (2015). A continuing-education speaker in Texas “often
describes the subject of his speech as ‘real sex’ while whatever insignificant
processes come before are merely ‘foreplay.”” Elizabeth G. Thornburg,
Metaphors Matter: How Images of Battle, Sports, and Sex Shape the Adversary
System, 10 Wis. Women's L.J. 225, 24041 (1995).

So, too, in Michigan. In 2004, Justice Robert Young wrote an article
comparing the common law to “a drunken, toothless ancient relative,
sprawled prominently and in a state of nature on a settee in the middle of
one’s genteel garden party.” Hon. Robert P. Young, A Judicial Traditionalist
Confronts the Common Law, 8 Tex. Rev. L. & Pol. 299 (2004). He asserted that
“some jurists like Justice Cardozo actually celebrate Grandpa and his
condition and enthusiastically urge all of us to relax, undress, and join
Grandpa in his inebriated communion with nature.” Id. at 302. The image of
a naked old man inviting others to disrobe is undeniably lewd—yet Justice
Young concluded that it served a pedagogical purpose because it was a vivid
image. This Court cited Justice Young's article in Henry v Dow Chemical Co,
473 Mich 63, 103; 701 NW2d 684 (2005), even though some—like late Justice

Elizabeth Weaver —found the image of a naked old man encouraging others

13 See, e.g., Ledet v Seasafe, Inc, 783 So.2d 611 (La. Ct. App. 2011) (Woodward,
J., concurring). See also Seth P. Waxman, Rebuilding Bridge: The Bar, the
Bench, and the Academy, 150 U. Pa. La. Rev. 1905, 1908 (2002); Andrey
Spektor and Michael Zuckerman, Legal Writing as Good Writing: Tips from
the Trenches, 14 J. App. Prac. & Process 303, 312 n 30 (2013); Jack L. Ladau,
Footnote Folly, 67-Nov Or. St. B. Bull. 19, 22 (2006); Kenneth Lasson,
Scholarship Amok: Excesses in the Pursuit of Truth and Tenure, 103 Harv. L.
Rev. 926, 940 (1990); Gerald Lebovits, Do’s Don'ts, and Maybes: Usage
Controversies—Part 11, 80-Aug NYSTB] 64 (2008).
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to disrobe so inappropriate that she refused to join an opinion that cited the
article. Henry, 473 Mich at 103 (Weaver, J., concurring).

This debate teaches two important lessons. First, adults—including
judges— sometimes use crude analogies to make a point. Second, reasonable
minds can disagree about the line between a vivid, albeit off-color, metaphor
and an analogy that is truly unfit for adult conversation. Judge Morrow’s
metaphor is on the “vivid, albeit off-color” side of that line.

3.3 Judge Morrow’s use of the word fucked was not misconduct.

Judge Morrow acknowledged that he probably used the word fucked.
Answer, 121. Certainly, vulgarity on the bench may be judicial misconduct
when it suggests favoritism or prejudgment. In Matter of Frankel, 414 Mich
1109; 323 NW2d 911 (1982), this Court censured a judge who insulted an
attorney in court as follows: “Now, the question is, am I still dispassionate in
the case? And I'm not sure that I am, now, Mr. Henry. I'm not sure that I
haven’t come to a conclusion that whether your client is guilty or innocent,
you're a despicable son-of-a-bitch.” Id. at 1110

Unlike Frankel, Judge Morrow was not on the bench when he said
“fucked.” And the Court should not police a judge’s use of curse words in off-
the-bench speech. Although this disciplinary matter is not a First Amendment
case, the United States Supreme Court’s warning in Cohen v California (1971),
a First Amendment case, applies here, too. See Cohen v California, 403 US 15
(1971). Cohen concerned a t-shirt that said, “Fuck the Draft.” Id. at 16. In
upholding a constitutional challenge to the law that ostensibly prohibited that
t-shirt, the Court explained that eliminating the word fuck from public
discourse could cause trouble: “...[W]hile the particular four-letter word
being litigated here is perhaps more distasteful than most others of its genre,
it is nevertheless often true that one man’s vulgarity is another’s lyric. Indeed,
we think it is largely because governmental officials cannot make principled
distinctions in this area that the Constitution leaves matters of taste and style
so largely to the individual.” Cohen, 403 US at 25. The Court also noted that
“most linguistic expression serves a dual communicative function: it conveys
not only ideas capable of relatively precise, detached explication, but

otherwise inexpressible emotions as well.” Id. at 26.
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Again, this isn't a First Amendment case.'* But Cohen’s rationale
overlaps with Hocking’s rule against treating “distasteful” comments as
judicial misconduct, for fear of inhibiting the expression of ideas. Hocking, 451
Mich at 12. And both cases pose a serious challenge to any attempt to
discipline a judge based on the use of taboo words. If fuck is off-limits for
judges, what about other taboo words? Will Michigan taxpayers see their
money spent on disciplinary actions involving a judge’s use of hell or shit? If
not, what exactly is the difference between those words and fuck? And does
context matter? Is it okay for a judge to say fuck when stubbing their toe, but

not when talking to a prosecutor in chambers?

It may be tempting to say that Judge Morrow’s use of the word fuck
was over the line and the Court need not concern itself with what else may
amount to misconduct. When the subject is speech, however, no tribunal has
the luxury of limiting itself to the facts of the case before it. Hocking makes that
clear. Rules that prohibit certain speech can have a chilling effect—and

sweeping taboo words into the dustpan may sweep ideas away, too.

These principles apply with special force in the context of a criminal
trial. As this Court has stated, “defending criminal cases is not for the faint of
heart.” People v Mitchell, 454 Mich 145, 170; 560 NW2d 600 (1997). Criminal
proceedings involve some of the most difficult subjects —murder, criminal
sexual conduct, and the like—and those proceedings take place in high-stress,
high-volume dockets. Lawyers and judges should not have to walk on
eggshells when discussing these issues.

The Court should therefore conclude that Judge Morrow’s use of the

word fuck was not misconduct.

14 The Commission asserts that Judge Morrow argued that he had a “First
Amendment constitutional right to use profane language toward the
APAs” and that he made that argument “without citation to authority.”
Decision and Recommendation, p. 17. Neither statement is true. Judge
Morrow expressly stated that he was not making a First Amendment
argument, but that the concerns at issue in Cohen apply here as well —as
Hocking demonstrates. See Hocking, 451 Mich at 12 (“...[W]e cannot ignore
the cost of censoring inept expressions of opinion.”).
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3.4 Judge Morrow’s offhand expression of skepticism at the
defendant’s statement was not misconduct.

Judge Morrow doesn’t remember saying anything like “how big does
this guy think he is?” when Ciaffone raised Matthews's testimony about not
having “normal” sex. Answer, 23. But William Noakes testified about this
comment, noting that Judge Morrow was just making the point that the
defendant was exaggerating. Vol. III, p. 920. Again, Noakes provided credible
testimony on this point: “I don’t remember him using the word “dick.” And I
think the conversation was how big does he think he is, and I think that was
the extent of it.” Id. When Disciplinary Counsel tried to twist Noakes's
testimony into evidence of something more malicious, Noakes was firm and

confident that Judge Morrow “was saying that the defendant exaggerated.”

Judge Morrow’s ofthand expression of skepticism at Matthews’s
testimony was not judicial misconduct. It was related to the case, since the
prosecution was making an issue about what exactly Matthews meant by
“normal” sex. If Judge Morrow’s comment was too blunt, then it was, at
worst, the kind of “graceless, distasteful, or bungled” statement that “cannot
serve as the basis for judicial discipline” under Hocking, 451 Mich at 12.15

3.5 Judge Morrow’s inquiries about height and weight were not
misconduct.

Finally, there are Judge Morrow’s inquiries to Ciaffone and Bickerstaff
about how tall they are and how much they weigh. Judge Morrow admitted
from the outset that he asked those questions. Answer, {{30-32. Asking
someone their height or weight is not judicial misconduct. It may be impolite.
But Hocking makes it clear that the Code of Judicial Conduct is not about

policing good manners: “The comments were tasteless and undoubtedly

15 The same applies to his use of the word “doggy style.” The Commission
says that Judge Morrow “could have said it in a more professional, less
crass way, but he chose not to.” Decision and Recommendation, p. 11.
Notably, the Commission doesn’t share what the “less crass” version of
this phrase might be. Judge Morrow and Ciaffone were talking about
precisely how Matthews had sex with the victim because that was
relevant to the case. That subject necessarily gets into sensitive territory.
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offensive to the sensibilities of many citizens. They do not display a mindset
unable to render a fair judgment.” Hocking, 451 Mich at 14.

The Commission’s attempt to sexualize Judge Morrow’s questions—
particularly the unfounded allegation about “overtly eyeing” —should be
rejected. There was no evidence that Judge Morrow had any sort of illicit

motive in asking these questions.

Jeffrey Edison testified that he had never observed Judge Morrow
“overtly eyeing” anyone. Vol. III, p. 672-673. Steven Fishman testified that he
has never seen Judge Morrow be discourteous or disrespectful to anyone,
male or female. Vol. III, p. 800. This testimony from two of Michigan’s most
well-respected attorneys should weigh heavily against the attempt to
sexualize a conversation that had nothing sexual about it. According to the
standard jury instructions, “Evidence of good character alone may sometimes
create a reasonable doubt” in a criminal trial. M Crim JI 5.8a. In the same way,
this evidence of Judge Morrow’s good character belies the Commission’s

characterization of Judge Morrow’s questions.

3.6 Neither Iddings nor Servaas is comparable to this case.

The Commission asserts that Judge Morrow’s conduct is comparable
to the respondents in In re Iddings, 500 Mich 1026 (2017), and In re Servaas, 484
Mich 634; 774 NW2d 46 (2009). Neither case is comparable.

Iddings involved a judge’s sexual harassment of his secretary over the
course of three years. Iddings, 500 Mich at 170. Unlike Judge Morrow, that
judge had no pedagogical intent. He made it clear that he wanted a sexual
relationship and he persisted —over his secretary’s objections—to press that
issue over several years. Id. He sent personal text messages, he offered to buy
expensive gifts, he invited his secretary to share a hotel room, he shared a
sexually suggestive video, he called his secretary “sexy,” he touched his
secretary and he looked down her blouse. Id.

The comments at issue here —which were made over days, not years—
are not at all like Iddings. Judge Morrow never attempted to have a sexual
relationship with any of the prosecutors. He never touched the prosecutors.

He never looked down their blouses. The Commission’s assertion that Judge
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Morrow’s actions are “worse” than Iddings simply defies credulity. See
Decision and Recommendation at 37.

Nor is this case like Servaas. There, a judge “drew female breasts on a
note that was attached to a court file.” Servaas, 484 Mich 634. He drew a penis
on another note in a court file. Id. At a court-sponsored retirement party, he
stated that “a woman had ‘an awfully small chest’ for the college indicated on
[her] sweatshirt, and ‘should have gone to a smaller school like Alma,” which
would have fit her “small chest better.”” Id.

Again, the Commission insists that Judge Morrow’s conduct was
worse than Judge Servaas’s conduct. That argument is not credible. Judge
Morrow never drew any lewd pictures. He mentioned height and weight—
which have nothing to do with sex—rather than a sexual characteristic like
breasts. Judge Morrow did mention the manner in which the Matthews
defendant had sex with the victim—but only because that issue was relevant
to the case. It was no more improper than Justice Kennedy’s reference to “anal
sex” in Lawrence v Texas, 539 US 558, 563; 123 S Ct 2472 (2003).

Both Iddings and Servaas involve overt sexual harassment. That is not
what the Commission charged in this case. It charged Judge Morrow with
using improper language. So the Court should look to the cases that actually
tit the Commission’s charges. That's Hocking. As detailed above, Hocking

compels the conclusion that Judge Morrow did not commit misconduct.
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If the Court concludes that Judge Morrow committed misconduct, it
must determine the appropriate sanction. To do so, it should employ the list
of factors from In re Brown, 461 Mich 1291; 625 NW2d 744 (2000). According

Argument 4: Brown Factors

A judge—while on the bench—made abusive
comments like threatening a nine-year old that
she’d have to “go to the bathroom in public” if
she didn’t comply with her orders. This judge
received public censure. Judge Morrow is
accused of referring sex and using curse words
in private conversations with adults. If the
Court finds misconduct, he should receive no
more than public censure.

to those factors, public censure is the maximum appropriate sanction.

4.1

In this case, the Brown factors militate in favor of lighter discipline —if

Application of Brown factors

any discipline is warranted at all:

There is no pattern or practice of misconduct. The only
comparable incidents that the Commission cites were
from 2004, 2005, and 2018. With a gap of 13 years
between allegations, the Commission cannot establish
a “pattern or practice.” (In addition, it's improper to
consider uncharged allegations. More on that below).

All of the alleged misconduct took place off the bench,
in private conversations with attorneys (as opposed to
Hocking, where the offensive comments were on the
bench and the Court found no misconduct).

None of the alleged misconduct prejudiced a party and
none impacted the Matthews case.

None of the alleged misconduct implicated “the actual
administration of justice.”
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e All of the comments were spontaneous.

e None of the alleged misconduct “undermine[d] the
ability of the justice system to discover the truth of
what occurred in a legal controversy, or to reach the
most just result in a case.”

e None of the alleged misconduct involved
discrimination. Although Disciplinary Counsel argued
that Judge Morrow’s conduct somehow amounted to
gender discrimination, the Master correctly declined to
make that finding, as explained below.

All of the Brown factors indicate that Judge Morrow’s alleged conduct
is on the “less severe” end of the spectrum. Consequently, if the Court decides

that any misconduct occurred, it should impose only public censure.

This conclusion finds additional support in discipline imposed in other
cases. This Court has recognized the fundamental principle “that equivalent
misconduct should be treated equivalently.” Brown, 461 Mich at 1292. The
closest analogue here is In re Gorcyca, 500 Mich 588; 902 NW2d 828 (2017).
There, this Court imposed public censure for a judge’s abusive language
toward with children while she was on the bench. She called a child stupid. Id.
at 603 (“You're supposed to have a high IQ, which I'm doubting now ...”).
She compared a child to a mass murderer. Id. She threatened to send him to a
group home, pointing out that he would have to go “to the bathroom in
public...” Id. She called a child “mentally messed up.” Id. She asked a nine
year-old if she’d like to go to “jail.” Id. And she asked a child if she “like[d]
going to the bathroom in front of people.” Id. Judge Gorcyca said all of these
things to children while on the bench. She received public censure.

In this case, the Commission accuses Judge Morrow of discourteous
and hostile conduct in private conversation with adults while off the bench.
Because Judge Gorcyca received a public censure for discourtesy on the bench
to children—including threatening them with having to go “to the bathroom
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in front of people” — there is no reasonable justification for the Commission’s

recommendation of a 12-month suspension.

The Commission’s underlying assumption seems to be that a comment
mentioning sex is necessarily worse than a comment mentioning any other
subject. But Judge Gorcyca’s comments to a nine-year old about “going to the
bathroom in public” are no different than mentioning sex. They invoked an
vulnerable, private moment —the most private moment that a nine-year old
can imagine, one hopes—and they weaponized that vulnerability. They were
far more abusive than anything Judge Morrow is accused of saying. They

were made on the bench to children. And they received public censure.

The maximum discipline here is public censure.

4.2 The Commission did not establish gender discrimination.

The Commission concludes that Judge Morrow’s comments to
Bickerstaff and Ciaffone were “unequal treatment on the basis of gender”
because he used sexual analogies with women but not men. Decision and
Recommendation at 25. Assuming that the premise of that argument is true (it’s
not), that analysis is contrary to governing Michigan law. In Hocking, this
Court held: “The fact that attorneys Maas and Sharp are both women and
both happen to have been the object of respondent’s anger does not evidence a
discriminatory pattern.” Hocking, 451 Mich at 13 (emphasis added). So the fact
that Bickerstaff and Ciaffone are both women doesn’t mean that Judge

Morrow’s comments had anything to do with their gender.

In any event, the premise of the Commission’s argument is false. Judge

Morrow made some of the comments at issue in this very case in a

16 That’s also evident from cases imposing lesser sanctions for much more
serious misconduct than alleged here. In re Simpson, 500 Mich 533; 902
NW2d 383 (2017) (suspending judge for nine months for interfering with
investigation and prosecution, and making intentional misrepresentation
about purpose of text messages); In re Servaas, 484 Mich 634; 774 NW2d 46
(2009) (public censure for moving outside of judicial district and drawing
lewd pictures); In re McCree, 493 Mich 873; 821 NW2d 674 (2012) (public
censure for texting shirtless photo of himself).
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conversation with Ashley Ciaffone and William Noakes.|Vol. III, pp. 919-920.

And he made the “armpit hair” comment in a conversation with a female

prosecutor|and Joe Kurily. Vol. 1V, pp. 1056-1057.| The Commission’s claim that

Judge Morrow only used these analogies with women is false.

4.3 Judge Morrow’s objections to Anna Bickerstaff's false
accusations are not a valid basis for increasing discipline.

The Commission rejected Judge Morrow’s assertion that Anna
Bickerstaff made false representations about him. But the Commission never
addresses the evidence supporting that claim. Worse, the Commission tries to

turn Judge Morrow’s objections about being the subject of false accusations

into a reason to increase discipline. Decision and Recommendation, p. 37.| Its

handling of this issue shows how grave a need there is to separate the

Commission’s accusatory functions from its judicial functions.

The record proves that Anna Bickerstaff falsely accused Judge Morrow
of hitting on her. Ashely Ciaffone testified that, when she walked out of
Detective Kinney’s office, Bickerstaff acknowledged that “that there was a

mistake in” her statement. [Vol. I, p. 91.| Bickerstaff said, “I'm worried. Some
of the stuff that JoAnn put in here wasn't correct.” |Id., p. 307.| According to
Ciaffone, she appeared to be “concerned.” Id. Ciaffone told her to go back in

and fix it. Id., p. 92. But Bickerstaff never did a thing about it.l Vol. 11, pp. 423-

424. (The Commission doesn’t acknowledge this evidence.)

Bickerstaff's testimony explains what was false about her report: it
accused Judge Morrow of “hitting on” her. |Vol. IL, p. 598. |And she spread that
false allegation. Chief James Bivens—whose credibility is unimpeachable—

testified that Bickerstaff told him that Judge Morrow was trying to “hit on”
her.|Vol. V, pp. 1174-1175.|Indeed, that’s what he wrote in his report. Id., p.
1174. Bickerstaff testified that she knew this report would go to Prosecutor
Kym Worthy. Vol. I, p. 596. She knew, in other words, that her false allegation

about Judge Morrow “hitting on” her would become the official narrative.

(The Commission doesn’t acknowledge this evidence either.)

But that claim was false. There can be no dispute that it was false

because Bickerstaff herself disowned that claim when placed under oath. Vol.
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I, pp. 599-600. She testified, “He did not hit on—I do not believe that he was

hitting on me, and I did not tell anyone that I believed he was hitting on me.”

Id., p. 607| (Again, the Commission doesn’t acknowledge this evidence.)

Based on this testimony; it’s clear that Bickerstaff falsely accused Judge
Morrow of hitting on her. Whether she affirmatively said that to Chief Bivens
(as Chief Bivens testified) or whether she let this falsehood go uncorrected is
irrelevant. For lawyer, there’s no difference. See, e.g.,, MRPC 3.3(a)(1) (“A
lawyer shall not knowingly: (1) make a false statement of material fact or law
to a tribunal or fail to correct a false statement of material fact or law previously made
to the tribunal by the lawyer.”) (emphasis added). Bickerstaff never alerted the
Judicial Tenure Commission—or anyone besides Ciaffone, for that matter—

that her statement was false.

This wasn’t just any falsehood. It was the kind of falsehood that has
prompted devastating violence against Black men from Emmett Till to the
Central Park Five. See N. Jeremi Duru, The Central Park Five, The Scottsboro
Boys, and the Myth of the Bestial Black Man, 25 Cardozo Rev 1315 (2004). See
also Megan Armstrong, From Lynching to Central Park Karen: How White
Women Weaponize White Womanhood, 32 Hastings Women'’s L.J. 27, 37 (2021)
(citing thousands of lynchings prompted by “supposed assaults upon white
women by Black men,” as documented in the research of journalist Ida B.
Wells).

In the wake of the 2011 shootings in Tucson, former President Barack
Obama exhorted the nation to “expand our moral imaginations, to listen to
each other more carefully, to sharpen our instincts for empathy ....”"” Legal
scholars have noted that these skills are critical in the legal arena. Susan A.
Bandes, Moral Imagination in Judging, 51 Washburn L ] 1 (2011); Nicole E.
Negowetti, Judicial Decisionmkaing, Empathy, and the Limits of Perception, 47
Akron L Rev 693 (2014). So it's important to imagine how this falsehood

looked from Judge Morrow’s perspective.

17 See| Remarks by the President at a Memorial Service for the Victims of the

Shooting in Tucson, Arizona (January 12, 2011), available at
https://bit.ly/3qZf2rW (last visited July 9, 2021), cited in Bandes, supra.
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Judge Morrow knew he wasn't hitting on Bickerstaft. Bickerstaff knew
he wasn't hitting on her. But that became part of the official narrative —either
because Bickerstaff made a misrepresentation (as demonstrated by Chief
Bivens’s testimony and Bickerstaff’s denial) or because she purposely let this
falsehood fester. Judge Morrow—a husband and a father—found himself
falsely accused of “hitting on” young, white woman. As a Black man in
America, having lived all his life with racist acts large and small, he was facing

the kind of false allegation that has prompted unspeakable violence.

There’s another important element here. Americans have historically
tried to silence Black voices by dismissing accomplished Black men and
women as “uppity.” Jennifer Lisa Vest, What Doesn't Kill You: Existential Luck,
Postracial Racism, and the Subtle and Not So Subtle Ways the Academy Keeps
Women of Color Out, 12 Seattle ]. for Soc. Justice. 471, 510 (2013). Judge Morrow
presented favorable testimony from a Black attorney with a resume that
would put most lawyers to shame. Disciplinary Counsel asked the Master to
reject this witness’s testimony because, as Disciplinary Counsel put, he was
“pompous.” Vol. V, p. 1305
pompous attitude.”). One might be inclined to dismiss that statement as an

(“...”[Y]ou saw his testimony. You saw his

unfortunate choice of words when there was little time for reflection. But
Disciplinary Counsel repeated that claim in writing—after Judge Morrow
stressed its racist implications. Disciplinary Counsel’s Response to Respondent’s

Objections to the Master’s Report, |pp. 28-29| (“The video-recording of Mr.

Noakes’s testimony shows that he was, in fact, “pompous,” without regard to
his race.”). This rhetoric was no accident. It was a deliberate invocation of a
racist trope.

The Commission doesn’t just refuse to address this evidence. Decision
and Recommendation, It actually argues that the Court should increase
Judge Morrow’s discipline because he objected to Bickerstaft’s falsehood and
this racist rhetoric. If the Court decides that Bickerstaff’s false statement is
acceptable or that Disciplinary Counsel’s rhetoric wasn’t as racist as it seems
to Judge Morrow, that’s one thing. But the Commission’s request to increase
discipline based on Judge Morrow’s objections to conduct that the

Commission refused to acknowledge is quite another. It is deeply unjust.
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44  The Commission’s other arguments for a severe sanction lack
merit.

The Commission offers a few more arguments in its attempt to
increase discipline. It copies a section of Disciplinary Counsel’s brief asserting
that “[Judge Morrow’s] conduct has garnered a lot of negative publicity” and
that a number of websites have “articles about his inappropriate comments
to” Ciaffone and Bickerstaff. Decision and Recommendation at 28.

This argument fudges an important fact. Those articles aren’t about
Judge Morrow’s comments to Ciaffone and Bickerstaff, as the Commission
claims. They're about the Commission’s allegations and these proceedings.
Increasing Judge Morrow’s discipline based on press coverage of these

disciplinary proceedings is wholly inappropriate.

4.5 The Commission erred in relying on allegations that do not
appear in its complaint.

The Commission believes that it established a “pattern of saying
sexually inappropriate things to women.” Decision and Recommendation, p. 19.
This “pattern,” according to the Commission, is established by a letter from
the SCAO in 2004, and letter from the Commission in 2005, and a few
comments in 2018 and 2019. Decision and Recommendation, pp. 19-20. So, in the
Commission’s view, there is a “pattern” based on unproved conduct in 2004
and 2005 and then—after a thirteen-year gap —again in 2018 and 2019.

This reliance on unpleaded allegations of misconduct is inappropriate.
See In re Simpson, 500 Mich 533; 902 NW2d 383 (2017). In Simpson, this Court
held that it would not consider “allegations of misconduct that were not
found and recommended to us by the JTC.” Id. at 565. Doing so, the Court
held, would violate both the Michigan Constitution and the Michigan Court
Rules. Id. The Court’s opinion makes it clear that the Commission cannot

consider unpleaded allegations either:

Another compelling reason to limit our review in
JTC proceedings to allegations of misconduct
found and recommended to us by the JTC is that
a respondent judge is entitled to notice of the
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charges and a reasonable opportunity to respond
to them. Without such notice, it is not clear to us
how a respondent judge would know which
charges are at issue and, therefore, which ones he
or she should substantively address when a case
proceeds to our Court. ... Should a respondent and
his or her attorney be put in the untenable position of
having to arque against possible findings of
misconduct that were not charged in the complaint or
made by either the master or the JTC but might
be discerned by a member of this Court?
Whatever could be said about such a regime, we
would no longer say that it “provides a full
panoply of procedural guarantees for
adjudicating allegations of judicial misconduct.

Simpson, 500 Mich at 569 (emphasis added). The Court can’t treat these
uncharged instances as part of a “pattern” without presuming that the
unpleaded allegations are true. And that has never been established, aside
from the allegations in Morrow, 496 Mich at 291.

Under Simpson, imposing discipline based on theories outside the four
corners of the Commission’s complaint is another violation of Judge
Morrow’s right to due process. The Court should reject the Commission’s

arguments.
Conclusion

These proceedings are unconstitutional under Williams. Because this
error is structural, the Court should vacate the Commission’s Decision and
Recommendation, and allow a new proceeding only once subchapter 9.200 of
the Michigan Court Rules complies with the United States Constitution.

If the Court doesn’t apply Williams, it should apply the Michigan Court
Rules to hold that Judge Morrow was entitled to an in-person hearing. It
should also apply Hocking to hold that Judge Morrow’s actions were not

misconduct.
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Finally, if the Court decides to impose discipline, it should follow
Gorcyca. A judge—while on the bench—made abusive comments like
threatening a nine-year old that he’d have to “go to the bathroom in public”
if he didn’t comply with her orders. She received public censure. There can
be no justification for imposing a greater sanction on a judge who referred to

sex and used curse words in private conversations with adults.

Respectfully Submitted,
Collins Einhorn Farrell PC

/s/ Trent B. Collier
Donald D. Campbell (P43088)
Trent B. Collier (P66448)
Counsel for Hon. Bruce Morrow
4000 Town Center, 9t Floor
Southfield, MI 48075

Dated: July 14, 2021 (248) 355-4141
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Verification

I, Hon. Bruce U. Morrow, certify that the information contained in
this petition is correct to the best of my knowledge, information, and belief.

Hon. Bruce U, Morrow
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Certificate of Compliance

I certify that the Brief of Plaintiff Honorable Bruce Morrow complies
with the type-volume limitation set forth in MCR 7.212(B). I am relying on
the word count of the word-processing system used to produce this brief.
This brief uses a 12-point proportional font (Palantino Linotype), and the
word count for this brief is 15,502.

Respectfully Submitted,
Collins Einhorn Farrell PC

/s/ Trent B. Collier
Donald D. Campbell (P43088)
Trent B. Collier (P66448)
Counsel for Hon. Bruce Morrow
4000 Town Center, 9t Floor
Southfield, MI 48075

Dated: July 14, 2021 (248) 355-4141
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Yes.

What is the name of the case you were trying in front of
Judge Morrow in June of 201972

People v. James Matthews.

And was that a homicide?

Yes.

Can you tell the judge very briefly what the case was
about?

It was a cold case from 2003, in which the allegations
were that the defendant had murdered a woman that was a
known prostitute, drug user. There was evidence that
the body had been drug from a house associated with the
defendant, down the porch, and left at the front lawn of
that residence, essentially.

Did the case involve any sort of sexual activity?

There -- not in charges itself, but the circumstances
surrounding her death. There was a rape kit done, and
there was some evidence of DNA with regards to possible
sexual encounter.

Did you have a co-counsel?

Yes. Anna Bickerstaff was second-chairing at the time.
And was she a more junior prosecutor than you?

Yes, very much so.

Did you have an officer in charge?

We did.
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What was his name?

Sergeant Derrick Griffin. Excuse me.

And do you know from what department he was?

Detroit Police Homicide.

Did you have motions prior to the start of the trial?
Yes.

And did you argue some of those motions?

Yes.

Who was the defense attorney?

Mr. William Noakes at the state trial stage. Prior to
that, at the exam stage, it was Mr. Wyatt Harris. And
then after the exam, but I think prior to possibly the
arraignment on the information, I believe that

Mr. Noakes came in to the case.

Okay. Was this trial held in the Frank Murphy Hall of
Justice?

Yes.

And was it held before Judge Morrow as the presiding
judge?

Yes.

Do you know what date the trial started?

On June the 10th of 2019.

And do you know when the trial ended?

The verdict came in on June the 13th of 2019.

Now, was there a court reporter present in the
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of Stinson?

Deborah Stinson. That would have been Anna Bickerstaff.
Can you describe for us the courtroom? Describe the
prosecutor's table and who was sitting where.

So we had myself, Ms. Bickerstaff, and then our officer
in charge of the case. So, typically, if you have a
case where you have three people, you know, you kind of
have to creatively set up where everyone is going to sit
because the defense and the defendants sit on the
opposite table.

And so the way that we were seated on this
occasion was -- so if the podium is in the center, then
the prosecutor's table, if I'm looking at the judge,
would be to the right-hand side. And the first seat
next to the podium would have been our officer in
charge, Sergeant Griffin. Then the middle seat would
have been Ms. Bickerstaff, and then I was on the seat at
the end closest to where the jury box would have been.
Did that leave much room for anything else at the table?
No. We were jam-packed. Some courtrooms allow —-- most
courtrooms would allow the officer in charge to sit
sometimes on, like, the other end of the table, but the
judge wanted us kind of all in a row.

Do you know if the arms of the chairs were touching?

They were. They had to to fit inside the table area.
38

Transcript & Information Services, LLC Michigan Firm 8518

248.561.1452

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

It did. It moved very fast. There was also a point in
time where the jury was present, and I asked for five
minutes to go out in the hall and see -- or in the
witness room to see who I had present. And the judge
had kind of posed the question to the jury like: Do you
all think we should give her five minutes? What do you
think? You know, she's going to keep you here waiting.
You know, what do you want to do?

Have you ever seen another judge ask the jury whether or
not a prosecutor could have five minutes?

No.

Did the jury respond to him?

I don't remember. I don't -- I don't believe so.

All right. After the medical examiner testified, did
you call other witnesses, if you recall, or did you rest
your case?

No. We called other witnesses. We put in -- I want to
say we put up 12 witnesses on the 11th, which is a lot
of witnesses.

So you moved fast?

We moved very fast, yes.

Did there come a time when there was a break because

Mr. Noakes wanted to talk to his client about whether to

testify?
That would have been very -- towards the very tail end
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on the 12th, vyes.

Okay. So on the 11th, did you take a break in the
afternoon and did you leave the courtroom to use the
restroom?

Yes.

Do you know what time of day that happened?

I don't.

When you left the courtroom, where was Ms. Bickerstaff?
She was either standing or seated. She had just
finished questioning the medical examiner.

And where was now Lieutenant formerly Sergeant Griffin?
He was seated at the prosecutor table in his same seat
closest to the podium.

Do you know where Mr. Noakes was?

I don't. I don't know if Mr. Noakes also went to the
bathroom when I went. I'm not -- I can't say.

Do you know how long the break was?

Not long.

Can you estimate how long?

Five or ten minutes maybe.

When you returned --

Close to five or ten minutes. I'm sorry to cut you off.
It was supposed to be a five -- a five-minute break, and
I don't know if it went over the -- it definitely went
over five minutes. It may have been ten minutes or so.
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MR. CAMPBELL: I'm going to object to the
leading questions. There's been several in a row here,
Judge.

THE MASTER: Objection is sustained.

BY MS. WEINGARDEN:

0. Can you describe what you were thinking when you came
into the courtroom and saw what you saw?

A. At that point I truthfully was thinking, you know, we're
rushing through this. So my thought was what's going
on? You know, we're trying to move this trial along,
and they're kind of just chatting or talking about I
didn't know what at the time.

Q. Did you overhear anything that you could make out?

A. Yes. I heard Judge Morrow say that the cause and manner
of death are like the climax.

Q. At that time did you have any idea what he meant by
that?

A. No, I had no idea.

Q. How did their conversation end?

A. I don't know if there was anything said after that. I
couldn't specifically hear. There were a lot of people
in the courtroom in general at that point in time, and
just at some point the judge got up and walked back up
to the bench. And Ms. Bickerstaff stood up, and I asked
her like, "What was that all about?"
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reported it to a supervisor

that day, but I don't know.

Once her and I got off the elevators, she got off at the

11th floor and went to her office.

up to 12.
that.
Okay. Did you then go home

Yes.

I took the elevator

I went to my office, and that -- that was

for the night?

Did you return to court on June 12th?

Yes.

And did the jury eventually
June 12th?

Yes.

During the deliberations is
to stay in the courtroom or
for the verdict?

It depends. A lot of times
offices just because it can

Did you and Ms. Bickerstaff

start deliberating on

it typical for prosecutors

go to their offices and wait

people will go back to their
be a very lengthy process.

stay in Judge Morrow's

courtroom during deliberations?

When we could, yes.

And was there a time when Judge Morrow invited you all

into chambers?

Yes.

Do you know what time of the day that was?

It would have been -- I don'
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What was Mr. Noakes doing?

Not much of anything either.

What were you and the judge talking about?

It started as he wanted to show me a court rule or show
Mr. Noakes and I, he had indicated, a court rule. And
then, in my opinion, it turned into a critique of how we
put on the case, me being the prosecution.

So let me go back. During the trial did Mr. Noakes make
a motion for directed verdict?

He did.

Tell the judge what a motion for directed verdict is.

So a motion for a directed verdict is typically made by
a defense attorney at the close of the People's proofs
during a trial. They get up and argue that the evidence
submitted or presented by the prosecutor up to that
point is insufficient at this point for it to be given
to a jury to even consider. So they ask the judge at
this point, based on the insufficiency of the evidence,
to dismiss the case.

Which prosecutor responded to that motion?

I did.

And did you cite the proper standard?

I thought that I did. I cited the standard that I had
always cited, that I had always heard cited, which is

that the court is to view the evidence in a light most
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favorable to the non-moving party, which in that case
would be the prosecution, would be the non-moving party,
and that was the standard. And then I had gone on to,
you know, argue what evidence was sufficient that day.
Did Judge Morrow rule on the defense motion?

He did not. He said he was holding his ruling in
abeyance.

When you went into chambers and you said he was talking
about the law, did he present to you a different rule?
Yes. He said to me when we got into chambers that he
called us back there because he didn't want to dog me in
front of other people because he thought I would be
embarrassed that I had misstated the rule.

What does it mean to dog someone?

To criticize or critique or --

All right. Now, before that had he criticized or
critiqued you or dogged you in the courtroom?

Yes.

But on this occasion he said he didn't want to embarrass
you?

Yes.

Did he show you a rule of law or a court rule?

Yes. When we walked in there, he, being Judge Morrow,
had two books open. He handed one to Mr. Noakes, and he

handed one to me. And both of the books were opened to
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the same court rule, which was a Michigan Court Rule,

regarding directed verdicts of acquittal.

Q. Do you know the court rule number?

A. I want to say it's 6.419, I think.

0. And what does that rule say?

A. Essentially it says that the judge has discretion to
hold a directed verdict motion in abeyance and to issue
his ruling at any time even after the jury had rendered
its verdict in --

Q. At that time how did you feel about the fact that he
pointed that law out to you?

A. I -- at that point I had never seen that. So when I had
read it, I didn't, at that point, have a response
because I had never seen that rule cited. I was not
familiar with it. And so then the judge had asked like,
"Do you know what that means?"

And I was kind of looking at him. He goes,
"That means I can dismiss your case at any time."

Q. How did that make you feel?

A. Concerned.

Q. Why were you concerned?

A. I was -—- I felt as though -- based on what occurred
later on in the conversation, I felt as though I had to
still convince him of our case.

Q. Okay. How serious a case was this?
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It was a first-degree murder. There were —-- it was a
cold case, so it had been one of the shelved rape kits.
So in the rape kit project where all of those kits were
found in the storage, that had been untested. So it was
an old case.

And the defendant was alleged to have not only
committed this homicide but to be linked to somewhere in
the range of ten other potential either murder/rapes or
murder/strangulation, CSC, or just criminal sexual
conduct cases. So he was implicated in several very
serious crimes.

So this was very serious to you?

Yes. All of my cases are very serious to me because
they're all homicides.

Okay. So tell us about the conversation you and

Judge Morrow had beyond the discussion about the motion
for directed verdict.

After the motion for a directed verdict, the judge then
brought up the issue of the DNA. He had -- so for most
of the, like, two hours that were in the chambers, the
conversation was directed towards me and it was between
Judge Morrow and I.

So initially the conversation started with the
DNA. The judge had said to me that he did not think

that I should have put in the DNA, that the defendant
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wasn't charged with criminal sexual conduct and so that
it wasn't relevant, and that not only did I struggle my
way through the testimony of the lab experts, but that
it wasn't -- it wasn't helpful.

And so then at that point there was an
exchange between he and I. I had responded back to try
and, I guess you could say, maybe convince him that the
DNA was significant. And I had said to him at that
point that, you know, he had said why -- why did you put
in that DNA, DNA evidence? It didn't matter.

And I -- my response back was I thought that
it was significant that there was DNA in the victim's
oral swab and that vaginal swab that was identified as
the defendant's because it showed that they had close,
recent contact near in time to the homicide. So I
thought that it was very significant evidence, despite
the fact that there hadn't been a charge of criminal
sexual conduct.

Did Judge Morrow disagree with you?

Yes, absolutely. It went back and forth. The judge
would say kind of why he thought that it was not
significant or important or a mistake to have put it in
my case. And then I tried to, you know, respond back
and try to convince him, I guess, and say, "Well, judge

what about this?" or, you know, "Judge, this?"
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And it kind of went back and forth, and I
could tell as the conversation continued on, he was
getting more and more frustrated with me.

Did he raise his wvoice?
Yes, as the conversation went on.

Did he use any profanity?

After the -- after we had kind of gone back and forth
about the issue of DNA, he was -- he -- it seemed as
though he wanted me to -- in my opinion, it seemed as

though he wanted me to agree with what his position was.
And when I wasn't, he was getting more frustrated and so
it kind of -- at a point he said all -- do you want me
to say what it was like really --

Yes. Yes, you're allowed to say the word. Yes.

Okay. So he had said like, "All it shows is that they
fucked. Like, that's all it shows, that they fucked."
Did he say the word "fucked" twice?

Yes.

Had you ever had a judge say that word in front of you
before?

Not unless they were repeating testimony or -- no, not
in that context. No.

Did you think it was an appropriate for a judge to say
to an assistant prosecutor?

It surprised me or shocked me when he said it at that
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points was that the defendant denied that the two had
intercourse and that, even when he had testified, he
had -- "he" being the defendant -- had said that
there -- what I thought, when he and I were in chambers,
I said that I thought the defendant had used the words
"non-traditional sex," which I since have read the
transcript and those were not the words the defendant
used. He said "not normal," I think was what the
defendant said, not normal sex, during his testimony.
When we were in chambers, though, I think that
it may have -- I may have supplied the word. I'm not
certain. Brought up that he claimed it was
non-traditional sex, but that the DNA was in very
traditional areas for someone that claimed to not have
had intercourse with the victim.
Did you and Judge Morrow then have a discussion about
what non-traditional sex was?
Yes.
Tell us how that transpired.
So the judge had asked me what my definition of
non-traditional sex was, and I said not intercourse.
And the judge had said that my interpretation of
non-traditional sex was shaped or formed by my own bias
and inexperience.

And he had said that what the defendant, in
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his mind, had meant by non-traditional sex was just not
missionary, not in the typical, like, way. And then he
went on to kind of say he meant like, you know, doggy
style, and then he, like, named some other stuff.
Did Judge Morrow use the words "doggy style"?
es .
Did you feel that that was an appropriate conversation
in light of what you were -- the subject matter you were
talking about?
It just felt like everything kept -- no. At that point,
I don't know that I -- at the point in time that this
was happening, I hadn't thought about whether it was
appropriate or not, truthfully. I -- at that point my
focus was, like, just trying to convince him that the
DNA was significant.
With hindsight now that you've had time to think about
it, do you think it was appropriate for him to say
things like that to you?
No.

MR. CAMPBELL: I'm going to object. I don't
know the relevancy of her hindsight here, and, really, I
mean, it's nothing more than giving the opinion of

others who have since given her an opinion on what they

think.
THE MASTER: Is there a response?
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With hindsight, do you think that his conduct -- I mean
his words were appropriate and respectful and courteous
to you?

No.

Explain to us why you feel that way.

Because it felt like, not just at that point in time
specifically, but during the course of what felt like a
very long time in his chambers, what turned out to be
around two hours, it felt like every example that he
gave always kept going back to sex or the way someone
looked. It felt like they all kept -- every example or
teaching moment he maybe tried to have about anything
always went back to a sexual explanation.

Okay. Did he talk to you about your voir dire?

Yes. So there was a point in time -- well, also --
sorry. To go back, kind of the conversation that, with
regards to the positions and the non-traditional sex,
there was also at the end of that, the judge had kind of
said -- I had responded back to what he had said about,
like, the positions and whatnot, and I said, "Well,
Judge, actually, the defendant says in his statement
that he couldn't penetrate her because she could have a
miscarriage."

And so then the judge at that point kind of

like laughed and said, oh, so like what -- like, he
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saying that, like, what he's working with, or something
along those lines, was so big that it would cause a
miscarriage.

And I said like, I don't know.

Q. What was he referring to when he said what he was
working with?
A. The defendant's penis.
Q. Did Judge Morrow refer to his penis as any other word
besides a penis?
A. I'm not certain, but it was the sentiment, vyes.
Q. Did he ever use the word "dick"?
A. He may have.
MR. CAMPBELL: Your Honor, that's leading.
THE MASTER: Objection is sustained.
BY MS. WEINGARDEN:
Q. Do you have in front of you an affidavit that you wrote
as well as a memorandum of law that you wrote?
A. Yes.
Q. Could you review it and tell us whether or not you wrote
that Judge Morrow referred to it as a dick?
MR. CAMPBELL: I'm going object. There's no
basis for that.
MS. WEINGARDEN: Your Honor, it's to refresh
her recollection. She said she doesn't remember.
MR. CAMPBELL: She said that she couldn't
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remember.

MS. WEINGARDEN: So she can use her notes and
her affidavit to refresh her memory.

MR. CAMPBELL: Again, she can refresh her
memory when she says she can't remember. She hasn't
testified to that.

THE MASTER: Ms. Weingarden, do you have an
additional question before -- would you rephrase your
question, please.

MS. WEINGARDEN: Okay.

BY MS. WEINGARDEN:
Q. Ms. Ciaffone, do you remember whether or not
Judge Morrow used the word "dick" referring to
Mr. Matthews' penis?
A. I don't remember.
Q. Do you know whether or not you wrote anything about that
in your affidavit or in your memorandum?
A. I did.
Q. Would it help if you refreshed your memory by reading
those documents?
A. Yes.
MS. WEINGARDEN: Okay. Judge, could she have
a moment to look at those?
THE MASTER: Certainly.
/17
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He was laughing.

Did you also discuss or did you and he discuss your
voir dire?

Yes.

What did he say about your voir dire?

So Judge Morrow had said that he was not above learning
from attorneys, that he still -- he still had things to
learn and that he doesn't normally allow prosecutors or
defense attorneys to do voir dire because it can be
pretty useless, he had said, but that he let us do it on
this occasion.

And he said, "And you know what,

Ms. Ciaffone?"

And I said, "What?"

He goes, "I didn't learn anything from your
voir dire at all."

And I said, "Okay."

And he said, you know, "If you want to be
direct with a juror, just be direct with them. Just ask
them something directly." And he said, you know, "For
example" -- and then he gave an example.

He goes, "If I want to have sex with someone
on a first date, what do I ask them?"

And no one in the room responded. And he

said, "I would ask them, 'Have you ever had sex on a
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first date?'"

And he said, "What's the second question I
would ask them?"

And he didn't -- no one said anything. He
said, "I'd ask, 'Would you have sex with me on a first
date?'"

No one responded. He goes, "You don't ask
questions like, 'Do you want to get married' or 'Do you
want to have kids?' Like, those things would come
later. Right?" He's like, "So just ask the question

you want to know."

Q. Okay. Was there anything else that occurred in chambers
that you believe may have been inappropriate?

A. Can I take a minute to look at my report -- or my memo?

Q. Yes, if that would refresh your memory. Yes.

MR. CAMPBELL: I would object to the
open-ended question of "Is there anything else you can
remember?" That's not really a point of refreshment.
You're not refreshing her recollection. You're trying
to create testimony.

THE MASTER: Response?

MS. WEINGARDEN: I don't have a response.

THE MASTER: Objection is sustained.

Continue.
/17
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prosecutor table.

Where was the jury at this time?

They were still in the witness room -- or in the jury
room. I'm sorry.

Had there been any discussion about releasing them for
the day?

There wasn't, like, a discussion, but I knew -- we all
knew that that was what was happening based on I think
someone that had come to say it's 4:00, or something
along those lines. Like, we've got to let them go.

So when Judge Morrow had another conversation with you,
was it in the courtroom?

Yes.

Where were you standing?

I was standing next to Ms. Bickerstaff. We were both
standing near the prosecutor table.

And what were doing-?

We were just getting packed up for the day.

Was Judge Morrow —-- where was he?

Judge Morrow was walking through -- so when you come
from the back, you can either go right up to the bench
if you're the judge, or to get out to where we were, you
to have to go through a little area next to the witness
seat and then down past the court reporter area to,

like, the main floor. And Judge Morrow had walked
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Now, the next day did you go back to the courtroom?
Yes.

Was that the day the jury rendered its verdict?

Yes.

What was the verdict?

A hung jury.

Was a mistrial declared?

es .

And was the case set for a new trial date?

Yes.

Now, after that did you ever talk to supervisors about
what had transpired with Judge Morrow during that trial?
Even before that, we had, but yes.

Explain what you mean when you say "even before that."
So that night that -- of the 12th when we went upstairs
and we had ran into David and he told us to tell
someone, and I said, no, absolutely not, we're not
telling anyone.

Bob Donaldson, who is a prosecutor, a senior
prosecutor at my office, walked by. And Anna said,
"Well, there's a supervisor. We can tell him."

And I said, "No, don't tell him."

He was my office mate at the time's dad, so I
was close to him and I was embarrassed. I didn't want

him to know. And so Anna told him what had happened,
80
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through to where we were onto, like, the main floor.
Do you know whether or not he was wearing his robe?
I don't recall.
Did you have a conversation or did he have a
conversation with you at that point?
Yes. He walked up to kind of where we both were, and he
asked how tall I was. And I think he offered, "What are
you, like, five-one or five-two?"
Did you respond to him?
I said something along the lines of -- like I may have
said something like -- I'm not entirely certain on the
words I used. Can I look at my statement?
Yes, if that would refresh your memory.
Yes. So the judge had said -- Judge Morrow had said
that -- like, "What are you, about five-one, five-two?"
And I said, like, "No, but I accept that,
Judge."
And Ms. Bickerstaff responded and said, "Well,
Judge, I'm five-three for context."
And so then the judge looked back over at me
and said, "So four-ten."
And I said, "Well, four-eleven and a half."
And he said, "And what do you weigh, like
105 pounds?"

And I said, "Judge, you're not supposed to ask
70
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a girl her weight."
And she looked at -- and he looked at
Ms. Bickerstaff, and he said, "What are you, like 117°2"
And she said, "That's very generous, but, no,
Judge."
And he goes, "Well, I haven't assessed you for
muscle mass yet."
When he did that, how far was he standing from the two
of you?
A couple of feet.
Was he doing anything with his eyes?
Like kind of looking up and down to, I think, assess.
Up and down where?
Like, us.
Can you imitate for us with your own eyes what you saw
him do?
Just like -- kind of, 1like, looking at her and then,
like, kind of looking at me, kind of. I don't know if
I -- it's hard to see my own eyes in the Zoom and do it,
but --
Was he looking at your faces or something else?
No, just our bodies, I would say, like ourselves.
MS. WEINGARDEN: For the record, the witness
moved her eyes up and down for the record.

THE MASTER: Thank you.
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And eventually did he concede and let you go into the
courtroom the next day?

I don't even know if he conceded. I, at the time, was,
like, insubordinate I guess you could say, and I said I
was going in no matter what, that they couldn't keep me
out of the courtroom tomorrow.

And what was it -- why were you so insistent on going to
the courtroom the next day?

Because this is, like, one of the highest, most
important things you can do, when you have a jury trial
of this magnitude, is to see it out, see it through, and
go back in and -- I'm sorry -- go back in and finish it
out and take the verdict, regardless.

And did you, in fact, do that the next day?

Yes.

Now, after it was all over with, did anybody ask you to
put into writing what occurred?

Yes .

Who asked you that?

Athina Siringas.

And she is, you said, the big boss of the special
prosecutions unit?

Yes.

So what did you put into writing?

A summary of what had occurred and what my knowledge of
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Yes.

How do you know that?

Because I was interviewed by Investigator JoAnn Kinney.
Who is she?

She is one of the -- actually, I don't know if it's
investigator or detective. I always get it wrong. I
think it's detective. There are -- the Wayne County
Prosecutor's Office employs investigators, oftentimes
retired police officers from different places, as
investigators in our office. So Ms. JoAnn Kinney is one
of those. I believe she's a retired Detroit Police
Homicide investigator employed by the Wayne County
Prosecutor's Offices.

Do you know when she interviewed you?

I can't recall.

Do you know if it was before or after you wrote your
affidavit?

I think it was after.

Do you know if it was a short time after or a long time
after?

I'd say a short time after. ©Not -- maybe a few days or
weeks after.

When she interviewed you, where did the interview take
place?

In her office on the 12th floor, the prosecutor's
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office.

Was anyone else present, besides you and

Detective Kinney?

I'm not sure if Chief Bivens was present.

Who is he?

So the chief of the investigators at our office is Chief
James Bivens. He's oftentimes called JB. I'm not sure
if JB was present in the room with JoAnn at the time
that I was interviewed. I don't recall.

Do you know if JB, or James Bivens, is JoAnn Kinney's
supervisor?

He is.

When Ms. Kinney interviewed you, did she do it on video?
No.

Did she record it in any way?

Not that I was made aware of.

Was she taking notes?

I'm not certain.

Did she take a witness statement like you -- like they
used to do before video?

Like a question-and-answer format?

Yes.

No.

At any time were you allowed to review whatever she

wrote or had about your interview with her?
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So I want to say that it was at the conclusion of her
investigation or the investigation from our office,
being the prosecutor's office. I want to say maybe at
the conclusion of that she called into her office Anna
and I, and indicated that she had finished the
investigation, that she had drafted a summary of our

interviews, and she wanted us to check the accuracy of

them.
What format was your -- was what you reviewed?
It was -- it appeared to be like a narrative paragraph

authored from her point of view.

Was it typewritten?

Yes.

And did you review that?

Yes.

Did Ms. Kinney get it right?

For the most part, yes.

Was there anything incorrect that Ms. Kinney wrote down?
Can I review it once more just to be certain?

So for the record, that's Exhibit No. 12; right?

Yes.

Okay. And if it would refresh your memory, please do
review the paragraph relating to you.

Thank you. I would say that that's accurate, yes.

Who provided you with a copy of that paragraph?
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A. JoAnn Kinney showed it to me. I don't think she ever
provided it to me, like gave me a copy. But you
provided this to me.

Q. Now, do you have the entire exhibit, which is, for the
record, nine pages long?

A. No. I have, like, a paragraph that's a couple inches
thick.

Q. How many lines are written on the copy of the summary of
your interview with Ms. Kinney?

A. Ten lines in the one paragraph and three lines in the
smaller paragraph below.

Q. Okay. Would you say it is significantly shorter than
your memorandum and your affidavit?

A. Yes. It's just -- that's the length, very small, very
short.

Q. Have you been privy to reading the rest of the
investigation done by the Wayne County Prosecutor's
Office?

A. No.

Q. Did you read the paragraph relating to Ms. Bickerstaff's
interview with JoAnn Kinney?

A. I didn't read it, but I don't remember if JoAnn Kinney
read them out loud. All I know is that when we walked
out, Anna said that there was a mistake in hers.

Q. Did you give her any advice about what to do about the
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mistake?

I said she needed to go back and she needed to tell
JoAnn.

Do you know whether or not Ms. Kinney -- Ms. Bickerstaff
went back and talked to Ms. Kinney?

I don't know. She said she was nervous. She didn't
want to go back in there and tell her. And I said
you've got to go back in there, but then at the same
time, you know, at this point, I mean, I knew that we —--
I couldn't get involved in the sense that I was
potentially a witness as well.

SO —-

I'm not sure if she did or not.

Did anyone, to your knowledge, report this situation to
the Judicial Tenure Commission?

Yes.

Who reported it?

So I don't -- what do you mean by reporting it, I guess?
Okay. Well, so let's go back. Were you asked to fill
out a form called a Request for Investigation relating
to this incident?

So, yes, but that was in the works, so Anna handed it to
me, the document.

Had Anna written on the document when she handed it to

you?
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THE WITNESS: Thank you, Ms. Jorgensen.
I don't know. To my knowledge, no.
BY MR. CAMPBELL:
Q. You had been in Judge Morrow's courtroom for the
May 2009 argument on the 404 (b) motion that was filed by
the People pretrial; correct?
A. Yes.
Q. You had also been there for other pretrials related to

the Matthews case, or no?

A. Yes.

Q. How many times in 2019 had you been to Judge Morrow's
courtroom?

A. I would say less than five, counting any pretrials or

motion hearings that may have occurred in another case

that I had pending before him at the same time.

Q. Did you familiarize yourself with the courtroom?
A. In what sense?
Q. Well, did you make any trips special just to check out

the courtroom itself to understand where everything was,
whether it be tables, chairs, where you anticipated the
defendant to be, things like that?

A. I had been in there before, so I was familiar.

Q. Fair to say the courtrooms in the Wayne County Criminal
Division are not cookie-cutter?

A. They actually mostly are. It just depends on where the
106
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THE MASTER: Continue, Mr. Campbell.

BY MR. CAMPBELL:

Q.

When you finished your list of three, what you did is
you began to address issues that you wanted the jury to
be aware of that the defense would raise. Do you
remember that?
No.
At page 177, lines 4 through 7. Could you read that,
please, Ms. Ciaffone?
Yes. "As you listen to the evidence in this case,
beware of what they call red herrings. A red herring is
something that's meant to distract you, to distract you
from where the evidence is --"
First of all, do you know what a red herring means in
terms of what it's an allusion to?

MS. WEINGARDEN: Objection. Relevance.

THE MASTER: Mr. Campbell, response?

MR. CAMPBELL: There was no objection to her
reading this, and she used the term "red herring." I'm
asking her what she meant when she said it.

THE MASTER: Further objection, if any, from
disciplinary counsel?

MS. WEINGARDEN: It's not relevant.

THE MASTER: All right. The objection did not

come earlier. I'm going to allow the question. Go
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ahead.

BY MR. CAMPBELL:

Q. Do you remember the question, Ms. Ciaffone?

A. No. What was the question?

Q. I'm going to have the court reporter read it back just
to make sure we get it accurately.

A. Oh, I remember. What my definition of "red herring" is.

Q. Let's wait for Ms. Jorgensen to be ready and then we can
proceed.

(The question was read back as follows:

"QUESTION: Do you know what a red
herring means in terms of what it's an
allusion to?")

THE WITNESS: And my response is the same as
what I had described in my opening, just that it's
something meant to distract, to keep an eye out for
something that's meant to distract them.

BY MR. CAMPBELL:

Q. It's actually a fraudulent act. 1It's an act of dragging
a fish across a fox's path so that the dogs are led in a
different direction on purpose. Did you know that
that's where that came from?

A. No.

Q. Were you accusing the defense of being fraudulent? Was
that your intention?

177
Transcript & Information Services, LLC Michigan Firm 8518

248.561.1452

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. WEINGARDEN: Objection. Relevance.

MR. CAMPBELL: Oh, I'm going --

THE MASTER: I'm going to allow the answer.
Go ahead and answer.

THE WITNESS: No.

BY MR. CAMPBELL:

Q. Do you remember what happened after you made the
statement that we just had up on the screen about the
red herring? Do you remember what happened?

A. The judge stopped me and said that I could not do that.

Q. Have you made that same statement, or one similar to it,
in an opening statement previously?

A. I'm not certain.

Q. Have other judges let you make that statement without it
being noted or objected to or corrected?

A. Well, I don't even remember if I've made it before, so I
don't remember if the judge had stopped me.

0. And you were the mentor for Ms. Bickerstaff; correct?

A. I saw her as someone that I was mentoring. I don't know
how she saw me.

Q. Let's go to page 177 in Exhibit 5, lines 8 through 11.
And I believe this is Judge Morrow and I'll read it
here. It says he's interposing.

"Excuse me. I love you for that. But as to
what the evidence will show, not anticipating what might
178
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So you would agree, though, it would be overly sensitive
to make a point out of this "love you for that" lead-in
to an instructive moment in terms of telling you that
you had gone too far in your opening statement?

I don't know that it would be sensitive when you are
evaluating the rest of what occurred during this trial.
I would say that it was on par with a lot of the
inappropriate comments that were to follow.

Would you have filed a Judicial Tenure complaint based
on that remark?

I would not.

Mr. Masterson testified. Do you remember that?

He did, vyes.

Do you remember leading Mr. Masterson through most of
the direct examination?

I'm not sure.

Do you remember where Mr. Masterson did ID Mr. Matthews?
I do know he did identify him, yes.

Do you remember that when he did so he was a little bit
on the weak side? He said, "Yeah, I think that's him"?
I think -- yes, I do remember that. I wouldn't -- I
wouldn't characterize it as on the weak side. I think
that you would have had to see the witness,

Mr. Masterson, and his demeanor to understand that he

was a very nervous, very —— he -- he was a different
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THE MASTER: Thank you. Mr. Campbell,

continue.

MR. CAMPBELL: Thank you.

BY MR. CAMPBELL:

0. Do you remember that Mr. Mattheson did not --

A. Masterson?

Q. Masterson. I do appreciate those corrections. Thank
you.

Do you recall that Mr. Masterson could not
recall the date of January 9th, 2003, when you asked him
about that?

A. Yes.

Q. Do you remember that you followed up nicely with
questions about did you recall a time where there was a
body on the front lawn?

A. Yes.

Q. I've got to ask. 1In that opening statement that we read
about before where you talked about several admissions
and two killings, do you remember that in the opening?

A. Yes.

Q. Why did you mention two killings in a case about one
killing?

A. It was based off of a statement made by the brother.

0. Was the other killing one of those that had been
suppressed under the 404 (b) motion?
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My position would be yes, but I believe the testimony of
Mr. Emory Matthews was something that was fleshed out in
advance of trial, if I recall.

You think there is an order somewhere that allows you to
talk about two killings through Mr. Emory Matthews?

Not an order, no.

MS. WEINGARDEN: Objection, Your Honor. This
has nothing to do with the disciplinary proceeding.

MR. CAMPBELL: It has everything to do with
the issue of being a mentor and the comment by the Jjudge
that was elicited, and it's not -- it's not in any
affidavit, Judge. It's not in any report, no memo.

It's not in the prosecutor's big report that they did.
It's not in the request for investigations that my
client was served with. It's not in the answers that
we've done. It's not in the formal complaint. They
came in here. They talked about this issue of whether
or not she was a good mentor, whether or not --

THE MASTER: Thank you.

MR. CAMPBELL: -- she should follow.

THE MASTER: Thank you, Mr. Campbell. The
objection is sustained. We'll go to the separate

record. Please read back the last question.

191

Transcript & Information Services, LLC Michigan Firm 8518

248.561.1452

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

using.

Go ahead, Mr. Campbell.

MR. CAMPBELL: I want to stay on the main one.
I'm going to withdraw my question that was objected to,
and I would like to proceed, if I may, with questioning
the witness.

THE MASTER: You may continue.

MR. CAMPBELL: Thank you.

BY MR. CAMPBELL:

Q. So there is a time where Mr. Masterson was asked about
whether or not he saw Mr. Matthews. Do you remember
that?

A. Yes.

Q. Do you remember that he told you originally that he did
not remember seeing Mr. Matthews?

A. I think that was his initial response. Correct.

Q. And it was not "can't remember," but it was a "no." Do
you remember that?

A. Yes.

Q. And what you did in response to Mr. Masterson was to
pick up a prior transcript of a statement under oath
that he had provided during the investigation, and you
had him read it and agree with it. Is that a fair
statement?

A. I do know that I confronted him with his statement, yes.
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I don't know if I confronted him with it for that
question, because my understanding is that I had asked
him so you never -- I think I continued on the
questioning at that point. I don't know that I showed
him a transcript then.
Do you remember -- well, let me ask you this.

You would agree with me if a witness answers
"no" to a question that it's not proper to refresh
recollection at that point?
I would need more background. I need more context. 1In
what way?
You asked the question to a witness, "Did you see
Mr. Matthews on January 9, 2003?" And the witness says,
"No."
It would have been more proper to impeach him.
But you would agree that it's not refreshing
recollection?
If he does not say that he didn't remember, correct.
Thank you. Do you recall leading Mr. Masterson for two
and a half pages of his testimony from the point where
he said "no" and you handed him the transcript and said,
"Well, read this, read this, read this"? Do you
remember that?

I do remember going over some things with him in the

transcript. I don't remember if I lead him for X amount
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of pages or not, but --
I appreciate that. If we could go to page 190 of the
first volume of Exhibit 5, lines 16 to 24.

Do you remember why you stopped leading him?
Well, you just put a transcript up on the screen, and it
looks as though the judge stopped me, from what you put
up on the screen.
That is correct. I wondered if you remember him
stopping you?
No.
Thank you. I'm going to read it, and then there is a
line for you at the end. It's line 24 when we get
there, because that's you. Are you ready?
Yeah.
Interposing -- and you know what "interposing" means;
right?
Sorry. What did you say?
Ms. Ciaffone, you know what the word "interposing" means
on a transcript; correct?
Yes.
That means he's interrupting you. Is that a fair
statement?
I agree.
"If I might, please, you're not refreshing his memory

because you haven't asked him a question about what did
202
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he tell the police. You're just reading stuff right
now. You can ask him questions about what he remembered
the police" -- there's an S-I-C there in brackets. "You
can refresh his memory with that."”

As an aside here, maybe Mr. Allen is likewise
an east sider like me. ©Now back into reading.

"If you'd like, but you just can't read it.
That's not the proper way to have that information
introduced."

Do you see that?

A. I do.
Q. And what was your response at line 247?
A. "Thank you."
Q. Does this refresh your memory of what the conversation
was between you and Judge Morrow at that point?
A. I remember the conversation. I just didn't know if it
came right after that point in time.
Q. How about the way that he interposed or interrupted
where he said -- what was the phrase? -- "Please."
MR. CAMPBELL: Can you put that back up?
BY MR. CAMPBELL:
Q. I'm sorry.
A. Are you asking if I remember that?
Q. I'm asking if you do remember him saying, "If I might,
please" as his introduction.
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"At this time we're supposed to have an
evidence technician present in the witness room, and she
is not here. We have a little bit of a slowdown with
our witnesses right now. Would the Court just allow
maybe five minutes for us to maybe make some phone
calls?"

There is then a back-and-forth on pages 58 and 59. I
believe it's with the jury present. Do you remember
that?

There were present, yes. Because he posed -- "he" being
the judge. Judge Morrow posed questions to them about

whether or not I should be allowed to have some more

time.

You know that jurors these days -- let me ask you.
You started ten years ago trying cases;

correct?

Correct.

You know that the rules have changed about how involved
jurors can be with a number of things; correct?

Yes.

Compared to ten years ago. You know even still that
Judge Morrow's Jjurors are told that they have
considerably greater autonomy than most jurors? I think
that's a safe way to ask that question.

Yes.
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Okay. You were there when he told the jury, "Hey, if
you need to get up and go to the bathroom, go ahead and
get up and go to the bathroom."
Yes.
"The judge doesn't have to tell you where he's going, so
you don't have to tell us where you're going. And we'll
wait for you if that's what it takes." Correct?
Correct.
That's just an example, and there's probably a lot of
them in terms of what they could do.

By the way, do you remember in voir dire there
was a discussion about menstruation?
I don't know if it was a discussion. I think it was a
comment by a juror or something.
Correct. There was a comment by a juror, and the Jjudge
then followed it with a discussion about that; right?
He may have, yes.
Okay.
I don't remember.
Safe to say, the voir dire was different from any
voir dire circumstance you had ever had, it had no
similarity to anything else that you had done as a
prosecutor?
Certainly.

Doesn't make it wrong, but it was different; correct?
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Certainly different, yes.

So I'm sorry. Can you read -- in fact, I've kept you
without food and water. I'm going to read it for you,
and you tell me if I get wrong.

Ms. Ciaffone at line 5: "At this time we're
supposed to have an evidence tech" -- I think you
already read that.

I read that, yeah.
That must be my stickerless approach now. Sorry. Let's
go forward.

Kirk Deleeuw?

Yes.

Am I saying that name correct?

You are.

He is with the Michigan State Police, forensic
biologist?

Yes.

And he was, it turns out, the next witness; correct?
Yes.

I think there was some confusion about calling somebody,
and then they decided it worked out best that Kirk
Deleeuw was available and he came in and he testified;
correct?

Yes.

Can we get Volume 2, page 72, lines 9 and 117
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Q. But once a bell has rung, it can't be un-rung?

MR. CAMPBELL: I'm going to withdraw that
question. I apologize.

BY MR. CAMPBELL:

Q. You had a discussion with Kirk DelLeeuw about the rape
kit project after he acknowledged that he knew what it
was, and you described a fifteen-year backlog; correct?

A. He does or I do. Correct.

Q. I believe it came from you. You asked him if he was
aware of the fifteen-year backlog.

A. Correct. He explained what I think that meant and what
that was.

Q. In the end when you're in chambers with Judge Morrow,
he's critical of your admission of any of the DNA
evidence when you have your discussion with him;
correct?

A. Correct.

Q. Was he critical, among other things, that you were using
the fifteen-year backlog to hide the fact that between
the police and the prosecutors, they had simply dropped
this case and it got lost between 2003 and 201872

A. That was nothing he ever said, no.

Q. You recall the meeting in the judge's chambers -- I'm
sorry. Yeah, judge's chambers -- to be about two hours
long, maybe a little more, maybe a little less. Is that
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adjustments to the affidavit? Right?
I may have added some things to the affidavit that
weren't included in the memo.
This would be an example of something you eliminated or
took out of -- you took out from the memo when you made
the affidavit the word "little." It went from "little
bit"™ to "a bit"™; right?
Yes.
I want to go through I think the rest of the trial, and
then we'll return to matters in the chambers. Give me a
moment.

Am I correct that you never moved to admit the
404 (b) evidence in your case in chief?
I believe we renewed our motion at the end of the trial.
Now, Ms. Ciaffone, you know, the words I just used, and
you know the words you just used. Are you saying that

you raised the 404 (b) motion in the case in chief that

you had?
Not in the case in chief. I believe that the -- it may
have come up at the -- I don't know at what point it was

raised. But, no, we didn't renew it during our case in
chief.
Okay. So you know that the 404 (b) motion would have to

be raised in your case in chief; right?

Not -- I don't know. I'm not sure.
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BY MR. CAMPBELL:

Rebuttal testimony has to rebut something; right?

Yes.

So the only witness called by the defense was the
defendant; correct?

Correct.

So in order to present rebuttal testimony on 404 (b), you
would have to present testimony that rebuts something
the defendant said; correct?

Correct or —-- correct, evidence that came out, not
necessarily during -- correct.

And the defendant was never asked about any homicide
other than the homicide that was the subject of the
trial when he testified; correct?

I'm not aware. I can't recall, but I don't believe so.
In other words, you believe that he was not asked about
any homicide other than the homicide that was the
subject of the case; correct?

I believe so.

So if he did not say anything about other murders, there
is no rebuttal that could be brought in on the issue of
other murders in your case in June of 2019; correct?
Correct.

You did move for admission of the 404 (b) evidence on the

last day of the trial; correct?
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Correct.

Yeah. And that -- the judge allowed you to raise that
issue; correct?

I don't know i1f he allowed me. I raised the issue, and
he ruled on it.

And he denied it; correct?

Correct.

He asked you -- do you remember if he asked you about
whether you were asking for reconsideration of his prior
order?

I do.

And do you remember saying initially yes?

Yes, and then I changed my -- I changed that, but, yes,
initially, vyes.

And why did you change that?

Because we were going off of the Court of Appeals order.
I must have misspoken inadvertently.

You know that the judge who currently has the case is
Judge Michael Hathaway; correct? This is the James
Matthews prosecution that you handled in June that ended
in a hung jury has now been assigned to Judge Michael
Hathaway in the Wayne County Circuit Court Criminal
Division; correct?

Correct.

You know that Michael Hathaway is a visiting judge in
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So you did not move to disqualify Judge Morrow from the
Matthews case?
I don't recall. It may have been by my supervisor,
Athina Siringas, is my recollection.
You have never seen an affidavit from her; correct?
No.
We have the motion, the front page of the motion. If
you could find that and let me know when you do.

How long is the motion that you saw for
disqualification?
I'm not sure. I can't remember.
When did you last see it?
I don't know.
I've seen a motion to permit a motion to be filed under
seal. Have you seen that motion?
At some point I'm sure, vyes.
Did you see a subsequent motion filed under seal?
If it's not the motion that we've been talking about
with regards to disqualification, then I don't know.
So you don't know -- I'm going to put up the front page
of the document, which is my exhibit --

MR. CAMPBELL: Give me a moment. I'm trying
to figure out which exhibit it is. 1It's from the court
record. I think it's B. Yes. It's my Exhibit B. Is

there a stipulation for the admission of --
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MS. WEINGARDEN: Yes. Yes. It's part of the
court file, which is Exhibit B.

MR. CAMPBELL: Thank you.

BY MR. CAMPBELL:

Q. Do you see there People's Motion to Disqualify
Judge Bruce Morrow?

A. Yeah.

Q. And you see the names of the folks representing the
prosecutor's office?

A. My three bosses, yes.

Q. Your name does not appear; correct?

A. Correct.

Q. Do you have the full motion? I have the front page
there for you. But do you have the full motion?

A. No.

Q. I'm going to go back into the trial -- by the way, so
Judge Hathaway granted, in part, your motion for the
404 (b) evidence; correct?

A. Correct.

Q. Was it the same or was it different evidence than you
had presented to Judge Morrow?

A. It was -- some was the same, and I believe there was
some additional information that we -- some new -- not
new in the sense of being new as in age, but new as in
had not been raised in the last motion with

289
Transcript & Information Services, LLC Michigan Firm 8518

248.561.1452

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

BY MR. CAMPBELL:

Q.

And I'll try and lead you through this as quickly as I
can, but as correctly as I can.

James Matthews at some point told somebody he
did not have sex with the decedent. That was your
understanding; correct?
That he didn't know her.
Well, that was -- in 2003 you claim that's what he said,
and then in two thousand -- some time later than that
there may have been a statement that he didn't know her,
but I want to focus on the time he said he did know her
but he didn't have sex with her because she was
pregnant.
I don't know that -- I don't know if I know what you're
talking about, where you're talking about.
Do you remember, when you cross—-examined James Matthews
while he was testifying about a statement that he had
given, where he said that he didn't have sex with her
because she was pregnant?
I think I asked him about a statement he had made where
he said that there was -- he had not penetrated her or
something along those lines, yes.
Well, do you recall actually cross-examining him on the
statement that he did not have sex with her, and his

answer was: "T never said that. I said I did not have
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normal sex with her"?

Okay.

Does that sound familiar to how the case went?

I'm not certain, but it's something along -- whatever
the scenario was, he ultimately denied -- denied that.
You never asked him what normal sex was; right?

I don't recall. I don't think so, no.

Okay. And you never called a police officer to perfect,
either for impeachment or for substantive purposes, that
testimony? Nobody came in as a police officer and said
Mr. Matthews told me that he did not have sex with the
victim?

We had Investigator Special Agent Barbara Simon that
came in, and she read the statements that he made
previously, back closer to the time of the homicide.

She read a statement from 2003; correct?

Honestly, I don't remember the dates offhand, but for
some time closer to the homicide she read the statements
she was present for.

Exactly. She was not present for the statement about
whether or not he had sex; correct?

I don't know. That would have been in 2003, so I would
say, yes, I thought she had.

If she was there, then is it that you failed to get that

testimony from her in her testimony on rebuttal, or is
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A. I was not surprised because he got up there and gave a
very confusing story that was moderately consistent with
a mixture of his statements that he had made throughout
the years. So I expected whatever he got up there to
say to not make much sense.

MR. CAMPBELL: Do we have Volume 2, page 196,
19 to 227

BY MR. CAMPBELL:

Q. Do you remember asking this question at lines 19 through
217

"Okay. Now, Mr. Matthews, did you and
Ms. Robinson have sexual intercourse on January the 9th
or January the 10th?"

A. Yes, I remember that.

Q. And he responded: "Yes. We did"?

A. I remember that, yes.

Q. The next one, the following lines 23 and 25 on the same
page.

A. I remember this line of questioning with him.

Q. Thank you. Can you read that question that you asked
him?

A. "QUESTION: Okay. Do you remember telling the police
when you were interviewed on the 14th that Ms. Robinson
wasn't able to have sex because she was pregnant?"

Q. So this is a time where you're asking him about
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statements to the police concerning not having sex;

correct?

A. Yes.

Q. And what is his response?

MR. CAMPBELL: If you can put that up, please.

BY MR. CAMPBELL:

0. This is page 197 of Volume 2, 1 through 3. Go ahead.

A. Do you want me to read it?

Q. I'll read it, actually. 1It's his answer.

"She was pregnant. She couldn't have sex like
we normally do because we didn't want her to abort the
baby, which is why she had the miscarriage the other
time."

And so you were using the prior statement,
one, to impeach his statement that he had previously
said, it was a prior inconsistent statement to say that
he had not had sex with her and was now testifying that
he had sex with her; right?

A. Yes.

Q. And you also, because he was a defendant and because, as
an admission, it would be admissible against him
substantively, you wanted to use that, the information
in the police report, against him; correct?

A. The written interview statement. Correct.

Q. Correct. 1In order to perfect that to use it as
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told him what happened with the case. That's the only
information we got on the 12th out, or the 11lth,
whichever day that was, the 12th. The only information
we got out, he asked how it went. Anna told him what
had happened.

You have mentioned in your direct that there was a time
when you were interviewed by the Commander Detective
Kinney; right?

Yes.

When she interviewed you, am I correct from what you
salid on direct that both you and Ms. Bickerstaff were in
the same room being interviewed?

Incorrect.

Am I correct that you described, on direct, talking to
Ms. Bickerstaff after the interview? That's --

No, because we were interviewed -- no, we weren't
together. The time that I think you're referring to is
when JoAnn Kinney called us back there to let us know
she finished the investigation and then let us each read
our paragraphs that she had drafted.

Were you —--

We were never interviewed by her together ever.

Thank you. Were you in the same room when you read your

separate paragraphs together?

Yes. They weren't read out loud, to my knowledge,
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was?

I don't.

When you leave Detective Kinney's office, it's you and
Ms. Bickerstaff together; correct?

Correct.

And what is Ms. Bickerstaff's comportment or demeanor at
that moment?

She was concerned.

Could you tell she was concerned while in the office?
No.

What led you to believe -- what did you see or what did
you perceive that led you to believe she was concerned?
It was only things that I heard. I could repeat the
statements, but it's only things that I heard her say
that made me know that she was worried or nervous.

That made you believe --

I could say the statements.

I'm sorry. What did she say that made you believe that
she was concerned?

She said, "I'm worried. Some of the stuff that JoAnn
put in here wasn't correct."

Did she tell you what stuff that was put in that wasn't
correct?

She may have at the time, but I don't remember. I don't

think she did. I'm not sure.
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Ms. Bickerstaff does. Do you remember that difference
between the two memos?

I've never seen her memo, so I couldn't tell you.

At the time that you are in the courtroom where

Judge Morrow originally states what he thinks your
height is, do you remember that?

Yes.

Where are you standing?

Near the prosecution table.

On which side of the prosecution table?

Closer to the jury box towards like the front of the
prosecutor table.

And where is Ms. Bickerstaff?

I want to say that she was either at the seat where she
had been sitting throughout the trial but standing
behind the chair, or at the seat where I had been
sitting but standing behind the chair. She was packing
stuff up, so we were right in that area.

And where was Judge Morrow?

He was, I believe, kind of on the -- like near where,
like, the witness stand would be but, like, out front on
the floor, the main floor, near where we were.

You're aware of the charges in this case being that
Judge Morrow overtly eyed you and Ms. Bickerstaff.

That's the phrase that is used by the prosecution:
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Overtly eyed. Have you read that before in their

complaint?

I'm not sure. I've read the complaint, but I don't know
if I remember that language. I know that's not -- I
don't know that that's -- that's not language I've used.

Do you think that's an accurate description?

Overtly in the sense of purposefully, do you mean, or
how so?

Improperly.

I think that the whole encounter with regards to the
height and the weight situation was entirely improper,
and you can toss in how he looked with his eyes as part
of that whole thing.

But you've never said to anybody "he overtly eyed me";
correct?

No, I've never used the word "overtly eyed" or the
phrase "overtly eyed."

Have you ever -- you've met Lora Weingarden?

Yes.

In fact, she used to work at the Wayne County
Prosecutor's Office; correct?

Yes, correct.

And she's now the prosecutor, the disciplinary counsel
here; correct?

Correct.
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A. Yes.

Q. Okay. Where Judge Michael Hathaway allowed the 404 (b)
evidence as to the New York City -- denied it. I'm
sorry -- denied the 404 (b) evidence as to the
New York City CSC case?

A. es .

MS. WEINGARDEN: Mr. Campbell, will you
stipulate to that?
MR. CAMPBELL: 1I'll stipulate to that.

BY MS. WEINGARDEN:

Q. And is there another order dated September 23rd, 2019,
where Judge Michael Hathaway granted as to two homicide
cases, one in Michigan and one in New York City?

A. Yes.

MR. CAMPBELL: 1I'll stipulate to that too.
MS. WEINGARDEN: Okay.

BY MS. WEINGARDEN:

Q. Have I ever talked with you about whether or not
Judge Morrow looked your bodies up and down as he was
discussing your height and weight?

A. Yes.

Q. And you said earlier you didn't use the words "overtly
eyeing." What words did you use?

A. I don't remember, but I can tell you that the sentiment
was overtly eyeing.
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COMPLAINT AGAINST:

Hon. Bruce Morrow
3rd Circuit Court
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via Zoom in Michigan,

STATE OF MICHIGAN
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2020,
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at or about 8:43 a.m.
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JUDICIAL TENURE COMMISSION
3034 West Grand Boulevard, Suite 8-450
Detroit, Michigan 48202
313.875.5110
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Were you assigned to any sort of special unit in June of
20197

Yes.

What unit?

The Violent Crime Unit.

Did that involve homicides?

No. No.

Do you know a young prosecutor by the name of Ashley
Ciaffone?

Yes.

And did you and she co-try the case of People vs. James
Matthews?

Yes.

How did you get involved in trying that case?

I believe she either told me or a supervisor that it was
a very voluminous case and had asked for help, and then
I went to a supervisor and confirmed or asked for
permission to help on the case and they said it was
fine. So I, from that point on, was like a second chair
for her.

Was that the first time that you and Ms. Ciaffone
co-tried a case together?

No.

Did you do one before June 10th of 2019 or after, or

both?
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as possible.

Was that in the transcript?

No.

Besides those two examples, I'm not going to ask you
what else was not in the transcript, but were there
other things that did not make the transcript?

I believe so.

Now, the trial started on June 10th of 2019; right?
Yes.

Who conducted the voir dire for the prosecution?

Ashley Ciaffone.

Who conducted the opening statement for the prosecution?
Ashley Ciaffone.

Did you do the direct exam of any witnesses on

June 11th?

I did a police officer who was an evidence technician,
and I believe I did the victim's sister, who identified
her, and I believe I did the medical examiner.

Have you had an opportunity to review the direct exam
that you conducted for those three witness?

Yes.

I'm going to direct your attention first to the police
officer who was the evidence technician. Did you notice
in the transcript that you started many sentences with

the words "and" or "okay"?
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Yes.

Did you do the same with Dr. Galita, the medical
examiner's testimony?

Yes.

Now, did anyone point out to you that you start the
sentences that way?

Yes.

Who did?

On this occasion during this trial, Judge Morrow had let
me know after —-- after the evidence tech, he told me
that that is something I should keep an eye on because I
was starting a lot of my sentences with "and."

Before that, did you ask Judge Morrow for any feedback?
No.

When he gave you that feedback, did he do it on the
record?

I'm not sure.

Was it in open court?

Yes.

Were there people in the courtroom when he said that?
Yes.

Who would have been in the courtroom?

Everyone. We were between witnesses at that point. I
believe Ashley was maybe going to get another witness,

and he just said from the bench that I should watch
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sitting in the middle chair, and then the OIC was
sitting to my left and then Ashley during the normal
trial was sitting in the seat to my right.

You said the chairs had rollers on the bottom?

Yes.

And was the podium to your right or to your left?

To my left.

How crowded was it behind the prosecution table?

It was very crowded. It's, you know, like a normal
folding table, but when there's three chairs it gets --
the armrests are, like, right up against each other. It
gets kind of hard to move.

So you said you were seated in the middle chair?

Yes.

And Ms. Bickerstaff you said left the courtroom. Who
was seated to your left?

Ms. Ciaffone left the courtroom.

I'm sorry. Ms. Ciaffone, correct. Who was seated to
your left?

The OIC, Sergeant Griffin.

During the break did he stay in the chair or did he
leave?

He stayed in his chair.

During the break do you know what Mr. Noakes did?

I don't recall what Mr. Noakes did.
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During the break where did the jury go?

Into the jury room.

And what about the people who were sitting in the
audience?

They were all -- they stayed where they were.

Did anything unusual happen during that break?

When we were on that break I had addressed the Court,
Judge Morrow, and I had asked -- or I don't remember
exactly how I phrased it, but I said, you know, I was
trying to keep in mind the tip you gave me. I tried to,
like, you know, heed your advice. Did you think I did
better?

And what were you referring to?

When he told me I was starting every sentence with
"and," I tried to do -- I tried to keep in mind not
starting every sentence with "and" during the medical
examiner.

So you were asking him if you did better in that regard?
Yes.

Where were you when you asked the question?

I believe I was seated at the prosecution table or, you
know, headed to sit down at the prosecution -- or, yeah,
back in my seat at the prosecution table.

Where was Judge Morrow when you asked the question?

He was up sitting on the bench.
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was seated in the seat, he was right next to me.

When he was seated in the seat, were the arms of the
chair touching?

I believe so.

And at that point did you have any idea what the
conversation was going to be about?

No.

How did he start the conversation?

He said when a man and a woman start to get close, what
does that lead to? And I said I don't understand,
Judge. And he repeated it again. He said when a man
and a woman get close, what does that lead to? And I
said do you mean sex? And he said, yes, it leads to
sex. He said you start with holding hands, rubbing
elbows, kissing, foreplay, and then that leads to sex.
And then he said would you want foreplay before or after
sex? And I didn't say anything. I -- sorry.

Okay. So I don't want to interrupt you.

So did he make these statements one after the
other after the other, or did he have you answer
whatever he was asking you?

The first, when he said what does that lead to, I

responded and I said I didn't understand. He said it

again, and I responded and then he -- when he asked
about foreplay, he -- I didn't respond, but he just kept
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looking at me until he -- so he said would you want
foreplay before or after sex? I didn't say anything.
And then he repeated himself so I responded.

And what did you say?

I said before.

Now, was he asking about you personally, or was he
asking about people in general?

I'm not sure. He just said you --

Go ahead. Go ahead.

No, he just said would you want foreplay before or after
sex? It wasn't clear.

Tell us how his body was positioned when he talked to
you like that.

He was like kind of turned towards me and like leaning
forward a little bit. Like, directing, like, his body
towards me, not like -- it wasn't -- it wasn't
addressing the whole courtroom.

I'm sorry. Can you estimate how close your heads were
together?

Probably like a foot, foot and a half. The chairs were
very close together.

What were his eyes doing?

He was looking directly at me, you know, wasn't breaking
eye contact, wasn't looking around, Jjust constant eye

contact during the conversation.
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Do you recall what he said as his example?
Yes. He said, you know, if I want to sleep with a woman
on a first date, I wouldn't say: Do you want a family?
I would say: Would you sleep with me on first date?
Have you ever slept with anyone before on a first date?
Did the case involve sex? Was it a charged sex crime?
No. We only -- no.
Okay. Do you recall -- let me go back.

Did you think it was appropriate or
inappropriate for him to give you that example?
I thought it was very inappropriate.
And did he say anything else in chambers, besides using
the F word and that, that you thought was inappropriate-?
He, like, made comments about the defendant's body
parts.
What specific body part?
His penis.
Did he refer to the defendant's penis as anything other
than a penis?
He did not use the word "penis." He said dick.
What was he saying about the defendant's dick?
He was saying, oh, that guy must think he feels so good
about himself, or something like that, that his dick was
big enough to, like, hurt her or hurt the baby. Like,

he must feel so good about himself that he has such a
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big dick, 1like, yeah, right, my guy, or something like
that.

So did the defendant testify in your trial?

Yes.

Did he testify that -- anything involving the wvictim
being pregnant?

The defendant testified, yes, that the victim was
pregnant, but she wasn't.

And did he talk about, in his testimony, how they had
sex in terms of body positioning?

The defendant just said it was non-traditional sex.

Did anyone on the record at that trial clarify what he
meant by that?

I don't believe so.

During the in-chambers discussion, did Judge Morrow
discuss with you both and Mr. Noakes anything about the
words "non-traditional sex"?

Yes. It came up that that was how the defendant
testified, and Ashley had said that she -- she believed
non-traditional sex to mean anal sex or oral sex. And
the judge jumped in and said: Well, you know, that's
your bias. Your bias led you to the wrong conclusion in
this case and your personal bias led you to misconstrue
because obviously he meant not missionary style sex, he

meant doggy style sex as non-traditional so it wouldn't
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BY MS.

He, like, looked at us and he kind of, like, looked up
and -- like, looked down once and then looked back up.

MS. WEINGARDEN: For the record, the witness
has shifted her eyes down and up a few times.

MR. CAMPBELL: Well, I'm going to object. The
testimony was once. So whether she did it a few times
in your questioning, that's different. But to suggest
that she had done it a few times and that's her
testimony, that's wrong.

MS. WEINGARDEN: Let me rephrase the question.

MR. CAMPBELL: No. I'm going to object to
asked and answered, because the answer was he did it
once.

MS. WEINGARDEN: Judge, I want to clarify
whether it was once for each woman or once total.

THE MASTER: I will allow the clarification.
Continue.

WEINGARDEN:
Ms. Bickerstaff, did he look your body up and down and
Ms. Ciaffone's body up and down?

He looked Ashley down and up once, and then he looked at
me down and up once.

Okay. Now, did he respond when Ashley said to him it's
not nice or whatever, not polite to ask a woman her

weight?
408

Transcript & Information Services, LLC Michigan Firm 8518

248.561.1452

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Yes.
Is everything that you wrote in it the truth?
Yes.

And is everything you wrote in it accurate?

There were -- so if I could -- on page 1 where I wrote
"Would you want foreplay before or after sex?" He said
that twice.

And I answered, "Before."
And I believe that's it in the affidavit, but
it's not in the memo.
Okay. Now, did you and Ashley work on your memo
together?
No.
Do you know whether or not she wrote a memo?
I'm not sure. Probably.
Did anyone tell you what to write in your memo?
Just what happened.
Did anyone read it and critique it and tell you to make
any changes?
No.
Did you eventually have to write an affidavit?
Yes.
Who told you you had to write an affidavit?
I believe Athina Siringas is the one who told us we

should write an affidavit.
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any way?

I -- I don't know if she did.

Do you recall whether or not she took notes or did a
question and answer on paper-?

She -- I didn't write anything down. I don't know if
she was taking notes.

At any point did she have you sign anything?

I don't believe so.

At any point did she have you review what she had
written?

No.

In your interview with her, did you ever tell her that
you thought Judge Morrow was hitting on you?

I did not say that.

If that appears in her report, do you have any idea how
it got there?

She must have written that. I don't know.

Did there ever come a time when you were asked to review
a report that judge -- that Mr. Bivens submitted to Kym
Worthy, the elected prosecutor?

Yes.

Do you know when that was?

No.

Would that have been before or after you wrote your

affidavit?
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A. After, I believe.

Q. Who asked you to review the report?

A. James Bivens.

Q. At that point was it a handwritten or typewritten
report?

A. Typed.

Q. Do you know how many pages long it was?

A. No.

Q. Was it only your portion of what you say happened, or
did it include other people's interviews?

A. Other people's interviews also.

Q. Do you know the reason you were asked to review that
report?

A. No.

Q. When you reviewed that report, did you review the
paragraph relating to your interview with JoAnn Kinney?

A. Yes.

Q. Did you see any errors in what she had written?

A. Yes, that part, that sentence.

Q. What sentence?

A. It says, "She added that she felt Judge Morrow was
trying to hit on her because of what he stated regarding
sex and foreplay." I didn't think he was hitting on me.
I didn't say I thought he was hitting on me.

Q. Did you tell anyone that that appears in the report but
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did you tell anybody else?

No.

Did Ms. Ciaffone give you any advice about what to do

about the error?

I don't recall. I don't recall -- sorry.

Okay. Did you do anything to make sure the memo was

corrected?

No.

Is there a reason you didn't do anything to make sure

the memo was corrected?

I just didn't -- I didn't know what to do. I didn't

know how to handle the situation, so I just -- I didn't

say anything.

When was it that you revealed to someone that there was

an error in the report?

I told Ashley like right as we stepped out of the

office. I told her I didn't say that.

After that, who was the next person you told about an

error?

Probably you. No one else. I haven't spoken about this

with anyone else, so you're probably the next person I

spoke to about that.

Okay. Now, do you know whether -- let me strike that.
Did you report the situation to the Judicial

Tenure Commission?
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The accused in the case was James Matthews; correct?
Correct.

You knew the details of the case and the facts that
would be relied upon to convict Mr. Matthews; correct?
Correct.

You knew the strengths of the case?

Correct.

And you knew there were some parts that were not strong
at all; correct?

I thought it was a strong case. I mean, I guess -- I
guess some of the weaknesses were the witnesses, but
yes.

I'm going to go through a list and see if we can agree
that these are the toughest parts of the case. One was
the age. It had been more than 16 years since the
homicide; correct?

es .

And that was the tough issue to deal with; correct?
Yes. Not one of the toughest, but it was an issue that
we had, yes.

The background of Ms. Leak, one of the witnesses, was
also a tough issue; correct?

Yes.

There was DNA evidence, but there was also a problem in

the past with the DNA lab; correct?
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A.

I don't believe so. I believe the lab technician from
DPD testified that there was an issue with the DPD
firearms lab and that's why they were shut down, but
there was no issue with the DNA lab, but they were both
shut down just because they were -- I think shared a
building or something and they were connected. But
there was no issue with the DNA lab.

There had been press about this case; correct?

Yes.

And that press was bad for both the Wayne County
Prosecutor's Office and the Detroit Police Department;
correct?

That's fair.

There was fighting between your office and the police
department as to whose responsibility it was for this
case to have lingered without having been filed earlier;
correct?

I'm not certain of that. I just read about it in that
news article.

And that's what the news article was about. It was
about the shifting of blame between your office and the
Detroit Police Department. Correct?

Correct.

Thank you. You were aware that you had Mr. Matthews at

the scene of the murder on the day that it occurred;
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that advice to her?

Sure.

Do you agree with me that the demeanor he had before the
jury when he made this piece of advice available for

Ms. Ciaffone is the demeanor he was consistent in
keeping before the jury at other times where he gave her
advice when the jury was present?

Sure.

Thank you. Back when you get into chambers you agree
with me that it's this theme that becomes the subject of
discussion about the voir dire, "What is it that you
really want to ask?" Correct?

sure.

Do you know what it is that Ms. Ciaffone really wanted
to ask?

Yes. We worked on this example a lot together kind of.
We had gotten the example from another prosecutor and
tried to, like, workshop it and make it fit our case a
little bit better. I don't know that the execution -- I
mean, the jurors didn't, you know, answer in a way that
allowed the example to unravel as we would have wished,
but I knew her purpose going in for this example.

Do you remember Ms. Ciaffone's response to Judge Morrow
when he posed the advice, "What is it that you really

want to ask or know"?
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Do I remember her -- I don't remember her response.

Do you remember that she did ask more questions?

Yes. I believe she asked more general questions not
related to our example.

Did she ask the question, "Does anybody here know of any
reason why they would be biased and unable to give a
fair verdict rendering on the evidence in this case?"

Do you remember that being the question?

Not specifically, but I -- if that's what was said, I
don't contest it.

And do you remember she actually got a juror to raise
their hand and then have a conversation with her that
lasted about a page and a half? Do you remember that?
Not specifically, but I don't contest that it happened.
Let's go to Volume 1, page 120, lines 8 to 13, is the
next.

Based on my review of the transcript this is
the gquestion that follows Judge Morrow's last statement
of advice, "What one thing do you really want to know?"

And Ms. Ciaffone says -- if you could read
that if you're able to, Ms. Bickerstaff?

Yes. You want me to read it out loud?
Yes, please.
Oh, okay.

"MS. CIAFFONE: Does anyone here
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James Matthews admitted to a killing in 2002 and 2003.
Two killings. She called it several admissions, and I
would have to check my conjunction, whether it's an
"and" or an "or." She might have said "or," and I
apologize for this. She said "or." So we put that up
on the screen to have that statement.

Ms. Bickerstaff, is it your memory that
Ms. Ciaffone described Emory Matthews as coming in to

testify about several admissions?

A. Can you repeat the question?

Q. So you see her opening statement here; correct --

A. Yes.

Q. -- on the screen? And she says, "And he's going to tell

you that he had heard several admissions from his

brother."
So I read that --
A. Yes, I see that.
0. I want to make sure.
A. I see that. Sorry.
Q. For all the stuff that going on in the courtroom that

you testified on direct exam, to your recollection,
that's accurate, that's what she argued -- or I'm sorry.

That's what she stated in opening statement; correct?

A. That is what she stated. Correct.
Q. And then she goes on to say, "He's going to tell you
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that his brother admitted to killing two different
women. "

Do you remember that?

Do I remember Ashley saying that?

Yes.

Yes.

How many murders were the subject of this case?

Just one, but the brother's admission mentioned two
bodies. I'm sorry. The brother's statement, I guess.
So did you believe after the 404 (b) evidence had been
suppressed that you could talk about another body? And
this isn't about another body. This is about another
killing. But you thought that that would be okay?

I believe Ashley had asked the Court about these
statements even after he denied the 404 (b), and I
believe the judge didn't have any issue with the
Sstatements.

I do believe she did separately address, you
know, Judge, we're seeking to admit this statement, and
I don't believe there was any issue with it. Or like
redacting -- you know, redacting at the part where it
said two bodies or there was no issue like that.

She gives her opening statement on the first day of the
trial on June 10th. Emory Matthews will testify on the

second day of the trial. Was Emory Matthews there for
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She said, "Did you tell the police back on January about
having seen the defendant on January 9th?"

You would agree that's a leading question?

Possibly.

Possibly leading? I mean, it's --

She's asking, What did you tell the police on this date?
She's leading. Again, "Do you remember telling the
police that?" So this is lines 3 and 4 of page 191.

Oh, you're up here. Okay.

Do you agree with me that she begins that question
before the judge interposes again, that is a leading
question?

Yes.

So, again, he was legally correct to interpose; correct?
I believe so.

And he did so in a manner that was appropriate. You
would agree with that?

Yes.

Ms. Ciaffone does go on, as you noted, reading below, to
ask a non-leading question; correct?

Yes.

Mr. Masterson represents the end of the testimony and

the only testimony presented on day one of the trial;

correct?
Yes.
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I learned it should be the last thing.

Was the advice you received concerning how to take the
testimony of the medical examiner, from Judge Morrow,
criticism, in your opinion?

I guess it could be called a criticism. He was saying I
did it wrong. I did it in the middle, and it should
have been at the end.

And I may have misstated this earlier, so I want to ask
it now.

Did you tell Patrina Bergamo that Judge Morrow
was extremely mean -- this is a quote -- "extremely mean
to APA Ciaffone"?

I don't recall.

Did you ever tell anyone that Judge Morrow was hitting
on you during that conversation?

No.

At any time did you ever allege to anybody that
Judge Morrow was hitting on you?

Never.

You do know what that means when I use the word
"hitting"; correct?

Yes, I understand.

What is your understanding?

Like flirting or coming on to someone.

And that did not happen; correct?
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next to you; correct?

Correct.

You told her exactly what was incorrect about it;
correct?

Correct.

You told Ashley Ciaffone that the report improperly
contained information that Judge Morrow had hit upon you
while at the prosecutor table during this conversation
that we've been talking about; right?

I told her that I did not say that, yes.

It was your testimony on direct examination that

Ms. Ciaffone had no advice for you in response. Is that
accurate?

I don't remember what she said to me in response, if
anything.

Other than Ms. Ciaffone, who did you tell that the
information in the report was false?

Ms. Weingarden.

And it's fair to say that more than a year elapses
between the conversation with Ms. Ciaffone and the
conversation with Ms. Weingarden?

MEISE

How often did you think about the fact that there was
this false statement accusing Judge Morrow of something

very serious in that report and you had failed to
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correct it?

How often did I think about it?

Yes.

I don't think I thought about it until Lora -- I'm
sorry -- Ms. Weingarden brought it up and I corrected
it.

If a lawyer knows of a material false statement, is the
lawyer allowed to simply turn a blind eye to it and do
nothing?

I don't believe so, no.

There are ethics rules, including 8.4 (B), that would
require a lawyer to act proactively when they learn of a
false statement or an omission that creates a materially
false statement. You know that; right?

I'm not familiar at this time with the contents of that
rule offhand.

When is the last time you reviewed the Michigan Rules of
Professional Conduct?

Probably before I took the MPRE.

That would be 2017 or before; correct?

2017, I believe.

This false statement was not just wrong, but it
attributed the wrong statement to you; right?

It attributed a statement that I never said, to me.

It was a statement that accused Judge Morrow of hitting
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Correct.

In fact, that interview takes place on June 17th with
Detective Kinney; right?

Correct.

And Detective Kinney takes down information while she's
talking to you; correct?

I don't recall if she wrote anything down.

Do you have a memory of her not writing anything down,
or is it that you don't have a memory one way or the
other?

I don't have a memory one way or the other.

Do you have a memory of whether you told her that

Judge Morrow was hitting on you?

I did not tell her that.

So that information is false; correct?

He did not hit on -- I do not believe that he was
hitting on me, and I did not tell anyone that I believed
he was hitting on me.

When you met with Detective Kinney, were you with Ashley
Ciaffone or were you alone with Detective Kinney?

I was alone.

There came a time where Detective Kinney showed you a
paragraph and a statement that she had prepared as part
of her investigation. Do you remember that?

She did not show me anything.
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Yes.

In regard to defense counsel and prosecutors, can you
describe what you observed in terms of his conduct with
them?

Well, I think that just overall, across the board, I
think one of his objectives and goals, from my
perception, was to demystify the courtroom process, to
communicate with the potential jurors and the jurors in
a way that they have an understanding of their
responsibilities as triers of the fact, their
responsibilities of, if you will, using their own
experiences to evaluate and assess what is being
presented, that the law was not some authoritarian,
mystical concepts, but very practical and basic.

I think he appreciated good advocacy and
demanded preparedness when you came into his courtroom,
across the board of both defense counsel and
prosecutors. I think he exemplified a degree of
humility from the bench and was not someone who was, if
you will, stuck on himself by virtue of being a
lawyer -- being a judge and having a robe.

He wanted to allow and create an atmosphere
where the prosecutor and the defense had the opportunity
to present their respective positions and interests

without imposing his own or injecting his own perhaps
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perceptions of the case.

He -- as long as counsel was complying with
the dictates of the law in terms of decorum, in terms of
presentation of evidence, in terms of oral advocacy,
then he would sit back and let the prosecutor do what he
or she was supposed to do and allow the defense, he or
she, to advocate its position.

I'm concluding from that that he treated both sides
fairly; is that correct?

Unquestionably.

Have you observed his interaction with female defense
attorneys and female prosecutors?

Yes.

And can you tell me, was there any difference in how he
treated women from men, male attorneys and female
attorneys?

Oh, I think equally. I mean, equally. He allowed each
gender to —-- or each person, regardless of gender, to
advocate their professional position.

Did he ever use sexually graphic language in an
inappropriate manner either from the bench or to
attorneys?

Not that I'm aware of.

Is there anything in his interaction with counsel for

both sides, male and female, that would erode public
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relationship, the history that I shared with him.

All right. So maybe I'll rephrase the question. Have
you socialized with him in the last two years?

Are you talking about, like, partying or hanging out or
anything like that?

Going out to dinner, inviting each other to your homes?
No. No, no, no, no, no, no, no. We haven't done that.
Do you know his wife and children?

We had a 50-year high school reunion, and he was there
and I was there. That probably was the first time of,
like, being out in public that we've shared in -- I
can't -- that might have been the only -- I mean, the
real time, you know, that was it.

Now, I would say this also, that Judge Morrow,
over the years, has made presentations in the
department -- Michigan Department of Corrections
mentoring the inmates in the corrections system on
several programs, and I've been on programs with him
inside the prisons where we both were in there
demystifying the system, encouraging those who have been
caged for many years, sometimes caged for life, and
trying to uplift their spirits and enhance their quality
of life.

So I have socialized with him in the prison

system. That was a time that I've been outside the
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been some, you know, communication like -- but, anyway,
Judge Morrow got off the bench and sat at the
prosecutor's table in the middle of -- there's three
chairs set up at, like, the prosecutor's table on one
side of it.

Normally when I would sit there, there would
be two chairs because it's really meant for two sides --
two chairs on each side. But there was three chairs on
each side, and he sat in the middle chair. And then I
heard him -- I didn't hear him. I saw him speaking to
Anna. I don't know. I didn't hear what was said.

So your recollection is is that he sat in the middle
chair?

That's my recollection. Correct.

And which chair did Ms. Bickerstaff sit in?

I believe the chair closest to the podium.

Did they have an officer in charge of the case?

Yes.

Where was he during this?

I'm not sure. I mean, my memory is fuzzy, for what it's
worth. But from what I remember, there were, you know,
three people at the table. So it was Anna,

Judge Morrow, then I guess either the OIC or Ashley, but
I'm not -- I'm not certain who it was. But from my

recollection, there was three people at the table --
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Q. So during --
A. -— on the one side.
Q. Okay. Sorry.
During your testimony today, if you don't have
a good memory, say So.
A. Okay.
Q. And don't guess. Just tell us you don't know. Okay?
A. All right. I apologize.
Q. No, you're doing fine. We just need to know that you
think it's fuzzy.
MR. CAMPBELL: I object to the apology. I
don't think it's necessary.
BY MS. WEINGARDEN:
Q. So did there come a time when you saw Judge Morrow and
Ms. Bickerstaff at the prosecutor's table talking?
A. Yes.
Q. Could you describe where their bodies were positioned?
A. Well, Judge Morrow was in the seat and Ashley was in the
seat closest to the podium, and they were -- I mean,
they were close, but, I mean, there was three chairs,
you know, on one side --
Q. So were the -- go ahead.
A. Yes. They were positioned close. All of the chairs
were touching armchairs or close to touching, from what
I recall and -- but yes.
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of Justice.

What is that knowledge?

Well, just as the question implied that perhaps most
prosecutors have issues with Judge Morrow, I think it's
been a longstanding controversy to perhaps understate
it.

I don't quite understand the source of it,
other than that Judge Morrow exemplifying a high degree
of fairness and will hold the prosecutor to task in
terms of their responsibilities and when, as a judge,
the prosecutor has not met its burden or advocated
their -- their position sufficiently, and Judge Morrow
does not hesitate to rule accordingly by way of
dismissal or suppressing evidence or rendering verdicts
of not guilty.

If you know, does this animosity extend to the
administration in the office?

I do not personally know, but that certainly is what is
the tone in the --

MS. WEINGARDEN: Objection to the hearsay and
speculation.

MS. JACOBS: 1I'll withdraw the question.
Thank you. I have no further questions.

THE MASTER: Anything further, Ms. Weingarden?

MS. WEINGARDEN: No.
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somewhat vague recollection of the specific events and
days.
All right. Do you recall seeing Anna Bickerstaff do the
direct examination of a police officer where she started
most of her questions using the word "and"?
No, I do not recall that.
Do you recall hearing Judge Morrow instruct Anna
Bickerstaff about how she needs to fix that problem?
No, I do not recall that.
Did you hear Judge Morrow say anything to Anna
Bickerstaff from the bench?
Yes.
Tell the judge what you recall him saying.
Well, there was a moment -- I believe you're referencing
a moment where, from my recollection, it was about
lunchtime so I was finishing up some of my cases before
they resumed the trial of James Matthews.
Anna Bickerstaff and I believe the OIC and
Ashley Ciaffone were all in the courtroom. Anna
Bickerstaff said to Judge Morrow something along the
lines of "Was that line of questioning any better?"
Judge Morrow said something along the line of,
"Yes, it was, but I have something to say that could

make you blush," something along those lines.

And then Judge Morrow got -- there might have
700
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And how close were Judge Morrow and Ms. Bickerstaff's
heads to each other?

I don't recall.

Were you able to hear what Judge Morrow was saying?
No.

Where were you when this conversation took place?

I believe I was —-- I would sit off to the left in the
pit, but maybe like 20 or 30 feet away from the
prosecutor's table. So it would be, you know, if you're
facing the bench, I would be on the left side of the
courtroom.

Near the defense side of the courtroom?

Right, but kind of in a corner. So I'd probably be
like, you know, 10 feet off -- 10 feet off the defense
table to the left of it.

All right. Now, by June of 2019 how long had you been
assigned to Judge Morrow's courtroom?

It would have been a little less than a year.

During that less than a year, did Judge Morrow ever say
to you, "I'm going to tell you something that may make
you blush"?

No.

Did you ever hear him saying it to any other defense
attorney or prosecutor?

No.
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Were you watching the two of them have their
conversation?
Yes.
Could you describe for us what they were both looking
at?
Each other.
Were you able to read anything into Anna's body
language?
No.
Were you able to read anything into Judge Morrow's body
language?
No.
For how long were they seated looking into each other's
eyes and talking?
Well, they were talking for maybe a few minutes. I
don't know if they were -- yeah, they were talking for a
few minutes.
How did -- what happened when the conversation ended?
I believe Judge Morrow got back on the bench and the
trial started back up, and I probably went to my --
During this conversation, were there spectators --

THE COURT REPORTER: I'm sorry. I didn't hear
the end of the answer. "And I probably went to my —--."

THE WITNESS: I said that after this

conversation took place, Judge Morrow got back on the
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So hold on. You broke up for a minute.

I'm sorry. Did you not hear me?

So you're breaking up. You were saying it's your
courtroom and then we missed the rest of that.

Okay. I was basically saying that it is sort of my
courtroom, and I would position the chairs how I would
like them. I would position the chairs so they were
kind of far apart from each other, and there'd be two on
one side of the table and two on the other.

So when Judge Morrow would come down to your side of the
table to talk to you, were the chairs close together or
not close together?

Not close together, generally speaking.

And were your heads close together or not close
together?

Not close together.

Were there people in the audience while the discussion
between Judge Morrow and Ms. Bickerstaff went on?

Yes.

And was the court staff present?

METS).

Do you know a man by the name of William Noakes?

I do.

Who is he?

He was the defense attorney on that case, and he
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THE WITNESS: Thank you.
Okay. This should be better.
THE MASTER: And, Mr. Kurily, I will ask you.
Are you alone in the room where you are now?
THE WITNESS: I am. Nobody is in this home at
all.
THE MASTER: All right. Thank you. Continue,
Ms. Weingarden.
BY MS. WEINGARDEN:
Q. So you were telling us there were members of the
audience in the courtroom when this conversation between

the judge and Ms. Bickerstaff occurred?

A. Yes.

Q. And were the court staff members present?

A. Yes.

Q. Did you have any thoughts about the way the conversation

looked to you? Did you think it was unusual, or did you
have any thoughts about that?

A. Not -- no. I was interested in what he -- what he was
saying, but -- to be honest, but I didn't really have

too many thoughts.

Q. Did you ever ask Ms. Bickerstaff what was said?
A. I may have.
Q. Do you -- okay.

Do you know for sure or you're not sure?

709

Transcript & Information Services, LLC Michigan Firm 8518
248.561.1452

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

remember saying 20 times, but, I mean, it could have
been 20 times, I suppose.

Okay. And, in fact, it's fair to say you were not
surprised to see him come down from the bench into the
well and even go to the prosecutor's table on this
occasion during the James Matthews trial; correct?

That didn't surprise me.

As you mentioned, there are various ways to design the
setup of chairs at the prosecution table in a courtroom;
correct?

Correct.

It is the prosecutors who elect how to set up the table
at any given time for any given case. Fair statement?
Fair statement.

Judge Morrow empowers the attorneys, whether they're at
the defense table or the prosecutor table, to set up how
they want to have their courtroom; correct?

I mean, he never told me I couldn't set it up. I've
never seen him say to anybody change your setup, no.

Is it a fair statement that in the time that you served
as Judge Morrow's prosecutor, you never saw him
purposely try to embarrass anybody?

That's fair to say.

Is it fair to say that there were times where he would

talk to you in chambers about things that had happened
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on the record that, had he addressed them on the record,

it would have been embarrassing for you?

A. That's fair to say.
MS. WEINGARDEN: Objection. Relevance.
THE WITNESS: I'm sorry.
THE MASTER: What is the objection?
MS. WEINGARDEN: Relevance.
THE MASTER: Objection is overruled.
Continue.
MR. CAMPBELL: Thank you.
I'm going to ask the court reporter,
Mr. Kurily, whether she received that response, and, if
so, I'll move on to the next question.
THE COURT REPORTER: I did, Mr. Campbell. I
got the response "That's fair to say."
MR. CAMPBELL: I'll proceed.
BY MR. CAMPBELL:
Q. It's fair to say, Mr. Kurily, that you were enabled and
able to speak frankly with Judge Morrow in chambers?
A. That's fair to say.
Q. Fair to say that Judge Morrow would critique you in a
direct manner in chambers?
A. Yes.
Q. Were you in the courtroom during the trial of James
Matthews when Ms. Ciaffone asked for a critique at the
720
Transcript & Information Services, LLC Michigan Firm 8518

248.561.1452

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

I don't understand that question.
You were asked how close Judge Morrow was to
Ms. Bickerstaff. I'm asking you, isn't it true
Ms. Bickerstaff was as close to Judge Morrow as
Judge Morrow was to her? Right?
I mean —--
Let's put it this way. I'm going to withdraw the
question and ask another.

These two people were equally distant from
each other; right?
Right. I mean, they were --
Judge Morrow was no closer to Ms. Bickerstaff than
Ms. Bickerstaff was to Judge Morrow; right?
Right.
Ms. Bickerstaff was in an appropriate distance from
Judge Morrow for the conversation they were having;
correct?
I -—- yes. Yes.

Ms. Bickerstaff was in an appropriate professional

distance from Judge Morrow in the conversation that they

were having; right?

Yes.

Judge Morrow was an appropriate judicial distance from

Ms. Bickerstaff in the conversation they were having;

correct?
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I'll say that nothing about how they were sitting was
particularly, you know, strange to me, if that's what
you're asking.
I wasn't, but let me ask you this.

Was there anything particularly strange about
the way that they were sitting?
No.
I have to ask this just in light of putting in context
your direct examination.

Did you stare at them the whole time?
No.
I figured you didn't, but I needed to ask.

Were you aware of the 404 (b) issue in the
James Matthews case?
No.
So you were not aware of the Court of Appeals ruling
that came out just before trial?
Actually, I actually was aware of that, yes.
And how did you become aware? Was it through
conversation? Through something you read? Let me ask
you that first before we get into the details.
How did I become aware?
Yes.
Well, actually, I remember on that day there were

different trials scheduled. I had a trial scheduled,
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end of the case, to be given at the end of case, so it
was during the trial?

I can't recall.

Is it fair to say that Judge Morrow has an open-door
policy for his chambers?

That's fair to say.

Is it fair to say that the door is always open when
folks are in his chambers?

I wouldn't say always. Most of the time.

Is it fair to say that Judge Morrow calls folks young
ladies, young women, young man, young gentleman, those
terms, regularly?

That's fair to say.

Fair to say that Judge Morrow in jury trials often uses
colorful analogies as he is addressing both voir dire
and the instructions for the jurors that are selected?
Yes.

Is it fair to say that, although you don't have a
photographic memory of what happened and circumstances,
it is your recollection that the chairs were touching
but the people were not who were sitting at the table?
Correct.

Is it fair to say that, not just for prosecutors but for
any lawyer, to be critiqued in the courtroom could be an

embarrassing situation?
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All right. Do you know how close their heads were
together when they were talking?
I can't say that I -- I can't say that I remember that.
Were you able to overhear any of the conversation?
Yes.
Was it easy for you to hear, or was it kept quiet?
It was fairly easy.
What did you overhear Judge Morrow say?
I remember him saying something with regard to a man and
a woman, you know, getting together and then I remember
hearing the word "crescendo."
Did you have a feeling or an idea about whether that
conduct or those words were appropriate?
I didn't feel that they were appropriate at the time.
Why not?
Because it was my impression that the analogy he was
making was in reference to some sexual relations.
Did you feel that was professional of the judge?
No.
Did you feel that would be embarrassing to the
prosecutor?

MR. CAMPBELL: Objection. Objection to the
last question. I don't think that's relevant.

THE MASTER: Is there a response,

Ms. Weingarden?
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upcoming trial?

A. I don't think I was.

Q. Were you aware of the ruling by Judge Morrow to exclude
those events or incidents that the prosecution was
trying to bring into the case?

A. Yes.

0. Were you aware of the prosecutor's office decision to
appeal Judge Morrow prior to trial, what's called an
interlocutory appeal? Were you aware of that?

A. Yes.

Q. Were you aware of the result of that appeal being that
the Court of Appeals said that at the time that the
evidence is placed in, the prosecution could again
request an opportunity to bring in the 404 (b) evidence
that had been denied at the original hearing? Do you
remember that?

A Yes.

Q. Do you remember that the 404 (b) evidence sought on
appeal was only the 1999 prior homicide, so actually
that's the only item that could have been brought in
then at trial based on the Court of Appeals order;

correct? Did you remember that?

A. Yeah, I was thinking we went to trial on the 2003.
Q. Yes.
A. So your reference to 1999, the 1999 case.
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not confirm. Do you understand what I'm saying, or do I
need to rephrase that?

That's correct. His testimony was inconsistent with the
written statement.

Not only was his testimony inconsistent, but he had told
people before he testified, "I am not going to say that
my brother made the admissions.”" Do you remember that?
MESS).

And he had said that the police report that credited
Emory Matthews with having made the prior statements was
wrong. Do you remember that?

Yes.

I think he may have even used the word "fake" or "fraud"
or something like that. Do you remember him being that
adamant about how wrong the prior statement was?

Yes, I do recall that.

When -- 1if you can remember, when did you learn that
Emory Matthews was not going to testify consistent with
the 2005 police report?

I can't say that I recall the exact date and time.

Let me try and see what we can do to get somewhat of a
date here. It would have been prior to trial; correct?
Yes.

It would have been close to or before the time when the

subpoena was issued for Mr. Matthews, Emory Matthews;
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correct?

Again, I can't give you the exact date and time, but it
was —-- 1t was my impression that he wasn't going to
cooperate in the prosecution of his brother.

Did you have that impression as early as when the 404 (b)
motion was filed, so that would have been sometime in
May or April of that year, a month or two before the
trial?

Yes, I may have -- I may have formulated that
impression, yes.

And Mr. Matthews, Emory Matthews —-- I guess both Emory
and James Matthews had a sister. Do you remember that?
Yes.

Do you remember the sister originally was considered or
maybe even endorsed as a potential witness to also
testify about the admissions that had been made by James
Matthews as to one or more murders; correct?

Yes.

The sister, Jjust like James -- maybe not just like, but
in some manner on her own, the sister had decided that
she would not testify consistent with her prior
statements to the police or at least that were in the
police report. Is that a fair statement?

That's fair, yes.

You knew that, like Emory, the sister was not going to
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testify at trial to the confessions; correct?

Correct.

You knew that prior to trial; correct?

Correct.

Am I correct that you knew that even before or at the
time of the 404 (b) motions being filed? Again, I've
identified that as May or April, about a month to two
months before the trial.

I would have known it -- again, I don't know the exact
date, but I would have known it prior, prior to trial.
Thank you. And you work for the Detroit Police
Department. Is that a fair statement?

That's correct.

You do not work for the Wayne County Prosecutor's
Office; correct?

Correct.

But there is a connection or a cohesion between the
prosecutor's office and the police department,
especially on cases that are being tried like this, that
you do interact with members of the Wayne County
Prosecutor's Office; right?

That's correct.

Your responsibility, as the officer in charge, is to

keep prosecutors abreast of the developments that you

become aware of relative to witnesses in a case. Is
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that a fair statement?

That's fair.

Moreover, your responsibility, as you understand it, is
to alert the prosecutor when there is a change of
circumstances with a particular witness, for example,
like Emory Matthews or Emory Matthews's sister. Is that
a fair statement?

Yes.

Am I correct that you did alert the Wayne County
Prosecutor's Office to the difficulties that were
arising or had arisen relative to the testimony
anticipated by Emory Matthews?

Yes, I'm sure I -- I'm sure I had made them aware.

Who at the Wayne County Prosecutor's Office would you
have made aware?

APA Ciaffone and -- and/or APA Bickerstaff.

Thank you. You agree with me that the alert you would
have given -- let me back up.

You agree with me the alert you did give was
prior to trial, concerning Emory Matthews and his not
testifying consistent with the police report?

Yes. It would have occurred, because it would have been
during my attempts to serve them subpoenas for trial,
so, yes, it would have been prior to the trial.

You were there in the courtroom when Emory Matthews
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I would say that the atmosphere in his courtroom is very
friendly. I think that Recorder's Court in general is a
lot more informal than most of the courts I've been in.
Not every single Jjudge, but many.

And I think -- I know anybody that you ask
about the experience in his courtroom, the first thing
they're going to say, particularly if you're a defense
lawyer, 1is he gets started every day at 8:30, which
defense lawyers really, really appreciate, because we
spend way too much time standing around, doing
absolutely nothing waiting for judges to get there at
9:45, 10:15, or who knows when.

Can you tell us -- can you describe Judge Morrow's

voir dire practice?

Judge Morrow, as I say, is informal and he believes in
making people comfortable. All of us who've been trying
cases for a long time know that jurors who come to
court, in general, are not very comfortable. 1It's a
strange place for them. A judge comes out. He or she
has got a robe on. People always tell them stand up,
sit, go here, go there.

And I think that Bruce's thing always has been
to try to make people, A, comfortable, and he does a
very good job of that. He comes off the bench. He

stands there in front of them. He introduces himself as
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Bruce. He doesn't talk about I'm judge. Everybody
knows he's judge. He's got a robe on, but he doesn't --
he makes them as comfortable as he can. So that's the
first thing that you notice in voir dire.

The second thing is I think Judge Morrow, like
anybody that's tried a lot of cases, recognizes that in
volir dire what you're trying to find out about people is
whether they have bias. And bias doesn't necessarily
mean I hate somebody or that they are a member of the
Ku Klux Klan. Bias can be conscious and bias can be
unconscious.

And Judge Morrow makes a very fine attempt to
get from the jurors the -- or to explain to jurors what
bias is and then to ask them questions that cause them
to show one way or the other, or even to acknowledge to
themselves, that maybe they are a little bit biased
about this. Maybe they don't like left-handed guys.
Maybe they like tall people better than short people.

I think he learned a lot of that from
Judge George Crocket III, who did the exact same thing
and was a fantastic voir dire person. I would say in my
career, a couple hundred major trials, at least, I'd say
the two judges I thought did the best voir dire that I
have been in front of were George Crocket III and Bruce

Morrow.

795

Transcript & Information Services, LLC Michigan Firm 8518

248.561.1452

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

And, again, that is Chief Bivens; correct?

That's correct.

And you're aware that Chief Bivens made a memo to
Prosecutor Worthy from, among other things, the
materials that you provided, including the statement of
Anna Bickerstaff; correct?

I was not aware of any report that he made.

You said you were not aware. When did you become aware?
I became aware when I talked to you and Ms. Weingarden
about the report.

In the -- do you remember what Anna Bickerstaff said to
you in that interview?

Yes. She told me what happened, and she informed me
that she asked Judge Morrow for some pointers. He came
off the bench and --

MS. WEINGARDEN: Objection to the hearsay.
Objection, Your Honor. 1It's hearsay.

MR. CAMPBELL: It's not offered for the truth
of the matter asserted. 1It's offered for impeachment of
Anna Bickerstaff's testimony in this proceeding.

MS. WEINGARDEN: Then I think he has to ask
her the question that is impeachment, not a general
overview of what Ms. Bickerstaff told her.

THE MASTER: Mr. Campbell?

MR. CAMPBELL: If you would like, I didn't
832
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BY MR.

want to cut off the witness.
THE MASTER: Yes, if you would, Mr. Campbell,
just ask the gquestions individually.
MR. CAMPBELL: Thank you.
CAMPBELL:
Did Anna Bickerstaff tell you -- give me a moment here.
Did Anna Bickerstaff tell you that she felt
Judge Morrow was trying to hit on her, because of what
he stated regarding sex and foreplay?
I don't remember that.
You do not remember that being part of a statement that
you took?
I don't. Only thing I remember, when I asked Anna:
What did you think he was trying to do? And her answer
was: I know what he was trying to do.
But as far as him hitting on her, I'm not sure
about that.
I'd like to show you Chief Bivens's memo to see if that
refreshes your memory when you say you're not sure about
that. So I'd like to do that. You're a room away from
me. I have a copy of what's been marked as Exhibit 12
to these proceedings.
Okay.
With the master's permission, I would show that to you.

MS. WEINGARDEN: Judge, I object. I don't
833
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differently that are counsel in front of him?

No.

Did there come a time that you were directed to go into
the chambers with the judge?

Well, I don't think we were directed. I do remember the
judge asking us if we'd come to his chambers.

Did you think that you could say no?

Of course.

Okay. You weren't forced to go back there?

No. Actually, you know, given the fact that we're
getting close to wrapping up the trial, I was interested
in hearing what the judge had to say.

Were you interested in hearing what the judge had to say
in terms of your performance?

I was interested in hearing him -- what he might have to
say about what he thought how the case went in, what he
thought about, you know, the jury, and whether the jury
was going to be able to return a verdict or not. And,
of course, I'm always interested in how I perform
because my clients' lives are at stake based on how I
perform.

Did Judge Morrow offer a criticism of your
cross-examination of the DNA expert?

He most certainly did.

Can you tell us what that was?
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Yeah. Basically, he pointed out something that, from my
perspective, I was probably too close to it and I was
responding to what the prosecutors were doing, as
opposed to looking at it from the perspective of if this
man had strangled this woman, as the prosecution was
saying, then what would have happened is, is he would
have left -- there would have been epithelials on her
neck and there would have been DNA evidence on her neck.

Now, of course, given that this case arose in
part as the result of a rape kit that had been
rediscovered, the rape kit did not go to the matter of
DNA on the neck. It only went to DNA in the vagina, in
her anus, and in her mouth.

And so he said, you know, instead of playing
on their field, I could have simply pointed out that
there was no DNA evidence indicating that he strangled
her.

And was strangulation the manner of death?

Yes.

Did you think that you might use this if you had to
retry this case?

Oh, heck, yes.

Was this a tip from the judge?

I don't know that it was a tip. I just think it was one

of those things that, you know, he pointed out, and I
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thought it was clear that, yeah, I should have thought
of that.

You didn't resent him for saying this?

No.

You didn't -- he didn't treat you with -- you didn't
feel that you were being treated with disrespect or
discourteously?

No. Trust me, I've been treated with disrespect and
discourteously in courtrooms in Mississippi and Alabama
and Georgia, and Bad Axe, believe it or not. But this
is -- this was not one of those situations.

Just for the record, is Bad Axe in Michigan?

It is indeed.

It's not in the South?

No.

Thank you. Did you go, during this -- we've already
gotten into the conference in back, and I apologize.
You went back with Ashley Ciaffone and Anna Bickerstaff
and the judge, 1is that correct, back to chambers?
That's correct.

Do you recall whether the door was open or closed?

The door was open.

How long do you recall this chambers conference lasting?

Maybe 15 minutes.

Do you recall -- besides DNA evidence, do you recall
884
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Yes.
Could you be wrong on that?
I might be, but the fact of the matter is, is I wasn't
asked to be there and I wasn't there. And, apparently,
the motion was granted without me knowing about it, and,
most certainly, without my client knowing about it.
When you read the transcript, did you think there was
anything missing from it? And this is the trial
transcript.
No.
This is my last question, Mr. Noakes.

Could you describe Judge Morrow's voice for
us?
He has a fairly booming voice. I mean, he's a large
man. I mean, I'm six-foot-one, 200 pounds. He's
probably about six-foot-three or six-foot-four, maybe
more. And he has a booming baritone voice.
Was there an example in which he had to project his
voice because a microphone was not working?
Yes.
Can you tell us about that? Tell us about that.
Basically at a point, the microphone wasn't working and
so he --
Where were you?

I was at counsel table.
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you this question. At the trial, had the defendant
testified that he and the deceased wvictim engaged in,
quote, non-traditional sex? Do you recall the defendant
testifying to that at trial?

Yes.

Do you recall in chambers Judge Morrow confronting

APA Ciaffone about her personal bias and inexperience
with what non-traditional sex was?

I remember the judge commenting on inherent bias,
basically making the point that we all have biases that
we often are not aware of, and he pointed that out to
Ms. Ciaffone.

And when he did that, did he talk about her personal
bias and inexperience about what non-traditional sex
was?

I believe he ——- I believe he commented on what she may
or may not know, and I don't know if it was specifically
about sex, but he certainly did talk about inherent bias
that she may have.

Did he tell Ms. Ciaffone that most people do not
interpret non-traditional sex the way she does?

Yes, I remember that.

What did he say about that?

Well, I think that's the sum and substance, what you

just put in the question.
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And you can't remember more information that

Judge Morrow said about that topic?

No.

Okay. While in chambers, did Judge Morrow laugh at the
defendant's testimony that he did not have traditional
sex with the victim because she was pregnant and he did
not want to hurt the baby?

Yeah, I think he may have laughed at that. And that
gets to the point of Mr. Matthews exaggerating.

Did Judge Morrow say words to the effect of, How big
does this guy think he is, referring to his penis? Do
you recall that?

I think he did.

Do you recall Judge Morrow saying: Does he think his
dick is so big that he would hurt the baby?

I don't recall that part, but I do recall basically the
conversation that this guy is exaggerating.

Do you recall Judge Morrow saying: This guy must feel
real good about himself to think his dick is that big?
I don't remember him using the word "dick." And I think
the conversation was how big does he think he is, and I
think that was the extent of it.

And the reason he even mentioned that was because he was
making fun of the defendant's testimony. Is that true?

Well, he was saying that the defendant exaggerated.
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Hon. Bruce Morrow;
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involves the admission of two exhibits, one of which is
the stipulation, and the other is a document upon which
the stipulation is, in part, based. Because of this
stipulation, we're able to proceed without having to
call Lora Weingarden as a witness in this matter. I
appreciate the disciplinary counsel, plural, working
with us on this matter so that we could present the
stipulation and proceed with the matter.

So stipulation involves two exhibits that were
not originally provided in this matter that I will have
e-mailed to you, Your Honor, so that you have them.

That e-mail will go also to disciplinary counsel and to
the court reporter so she has them. But they have been
marked now separately as Exhibit L, Respondent's
Exhibit L, and Respondent's Exhibit M.

Respondent's Exhibit L is a document that I'll
now describe, and then it is referenced within Exhibit M
and the stipulation. 1It's a one-paragraph memo that was
made by Lora Weingarden, and it was sent to Don
Campbell. It is dated October 1, 2020, and it has a
"re" line that says: "Testimony of grievant, Anna
Bickerstaff," and it reads as follows. Again, it is one
paragraph, about six lines.

"On September 29, 2020,

Ms. Bickerstaff reviewed the memo
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written by Detective JoAnn Kinney about
Detective Kinney's interview of

Ms. Bickerstaff on June 17, 2019.

Ms. Bickerstaff had not previously seen
this memo. She informed me that the
memo contained an error. She said she
had not informed Detective Kinney that
Judge Morrow was trying to hit on her.
Ms. Bickerstaff informed me that she
does not know why Judge Morrow said the
things he said to her."

That completes the reading of the memo that is
Exhibit L.

Now I have Exhibit M, which is longer. 1It's
about a page and a half, but it's larger type so it
won't take long to read. I do want to point out
something here.

Exhibit L contains a reference to
Detective Kinney's memo, and you'll see, as part of the
stipulation, we agree that it's actually the memo that
was prepared by Chief Bivens referring to
Detective Kinney's memo and not the actual memo of
Detective Kinney. So with that understanding, again,
that's expressly clarified here, I'll proceed.

This is Respondent's Exhibit M. It's entitled
946

Transcript & Information Services, LLC Michigan Firm 8518

248.561.1452

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Did you think there was anything wrong with his
demeanor? Or can you tell us about his demeanor,
please?

The thing I think that I respected most about

Judge Morrow was his fairness to all parties, his
respect for everybody who came in the courtroom, whether
you were the defendant or a lawyer. He treated my
clients with respect like they were real people, as he
did their families, as he did families of the victims.

He tried to make them feel comfortable in the
courtroom, in spite of what was going on, you know, I
mean, a lot of times very serious charges. You know,
it's hard -- I don't know. I don't see that kind of
respect towards my clients, particularly, in other
courtrooms, towards my clients, litigants, family
members on both sides.

It was something that always stood out to me,
as opposed to some of the other courtrooms where, you
know, clients, family members, victims aren't usually or
aren't treated quite so well.

Have you observed his interaction with defense counsel
and prosecutors?

Yes.

Does he treat them differently? That is --

Not that I saw. No, not that I saw. But I can tell you
969
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hour. It's time to eat. I don't think I'm doing that.

BY MS. WEINGARDEN:

Q. Mr. Kurily, did you hear Judge Morrow say something to a
female prosecutor about her armpit hair?

A. Yes.

0. Approximately when did that discussion take place?

A. I want to say summer of 2019.

Q. Defense counsel and I have agreed to not name the female
prosecutor, and I would ask you also not name her.

We're going to just refer to her as the female
prosecutor. Okay?

Tell us the circumstances of where you were
and what was the setting of when you heard the statement
from Judge Morrow.

A. We were in Judge Morrow's courtroom. I was seated at
the prosecutor's table. The female prosecutor was
seated next to me. I believe it was pretty early in the
morning before court had began, and somehow a discussion
of armpit hair started and -- and -- yeah.

Q. Where were you when the conversation took place? You
said at the prosecutor's table. Did you stay there?

A. Yes.

0. Were you seated the entire time?

A. I was.

Q. What about the female prosecutor? Where was she?
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A. She was seated next to me the entire time.

Q. And where was Judge Morrow when the conversation took
place?

A. He was standing in front of the prosecutor's table.

0. How far from the table?

A. Five or -- five feet maybe, just right in front of the
table.

0. Did you start the conversation about armpit hair?

A. No.

Q. Did the female prosecutor start the conversation about

armpit hair?

A. No.

Q. Who did?

A. Judge Morrow.

Q. Did he share with you whether or not he shaves his own

armpit hair?

A. Yes.

Q. What did he say about that?

A. He said he shaves his armpit hair.

Q. Did you share with him whether or not you shave your

armpit hair?

A. No.

Q. Did the female prosecutor share with him whether or not
she shaves her armpit hair?

A. No.
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was just her and I.

Q. Thank you.

MR. CAMPBELL: 1I'd like to now have page 93
put on the screen.

BY MR. CAMPBELL:

Q. So appearing in front of your screen, Chief, should be
the third page of your memo.

A. Page 37

Q. Correct. 1It's my Screen 93.

A. Oh, okay.

Q. And you can see I've pulled out from that the first
paragraph. This paragraph was placed by you into the
report; correct?

A. That is correct.

Q. You see in the middle -- actually, I guess it's the
second full sentence --

A. Yes.

Q. -— on the page reads: "She added that she felt
Judge Morrow was trying to hit on her because of what
she stated" -- sorry -- "because of what he stated
regarding sex and foreplay."

Do you see that?

A. Yes, I do.

Q. Those are words that you added to this report; correct?

A. That is correct.
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And the "she" that you're referring to is Anna
Bickerstaff; correct?

That is correct.

It's true that Anna Bickerstaff did tell you that she
felt Judge Morrow was trying to hit on her because of
what he stated regarding sex and foreplay; correct?
That is correct.

I want to go to page 96 of my screen. I think it's
page 6 of your report. And, Chief, so the record is
clear, I did ask you to have a copy of your report
available and you do have that in front of you; correct?
That is correct.

This is a paragraph that refers to an interview of an
assistant prosecuting attorney supervisor at

Wayne County Prosecutor's Office named Robert, he goes
by Bob Donaldson; correct?

Correct.

You interviewed Bob Donaldson; correct?

That 1is correct.

And so we're clear, while Detective Kinney interviewed
Ms. Bickerstaff originally, you separately did meet and
speak with Ms. Bickerstaff; correct?

That 1s correct.

So it says, as part of this paragraph -- you can read
it. It's in the middle. It says: "Upon hearing what
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A. That's correct.

Q. Give me a moment. You wrote, quote -- first of all,
this is "Re: Hi from Lora." Do you see that?

A. Yes.

Q. Am I correct that this is part of a longer string of
e-mails between you and Ms. Weingarden?

A. I believe it is.

Q. In this e-mail you write: "Lora, JoAnn found her notes,
on which I wrote the following: 'She felt that he was
trying to hit on her in an around about way, felt it was
improper.' This occurred after JoAnn had taken her
statement, which is properly why it was not in her
written statement. After looking at the notes, I do
recall her saying that. Again, if it wasn't said, you
would have not seen it in my report."

I've read that accurately; correct?

A. You did.

MR. CAMPBELL: I'd like to put up
Screenshot 100.

BY MR. CAMPBELL:

Q. Chief, this is a screenshot of a portion of the page,
because it was a single page that Detective Kinney gave
you, correct, with handwriting on it?

A. That's correct.

0. So this is a screenshot of the bottom -- not full
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faking emotion?
Yes. Yes, indeed.
Based on her experience over the years?
Based on experience and the time I spent with her in
homicide, she's a pretty good judge of what's going on
from a particular person that she talks to, yes.
When you typed your memo, which has been shown to you
and which you have, did you expect that memo ever to be
turned over to the Judicial Tenure Commission?
No. That's not up to me. I give that to my boss,
Ms. Worthy, and then they make that decision. I do not.
Did you ever tell Ms. Bickerstaff or Ms. Ciaffone that
that memo would be turned over to the
Judicial Tenure Commission?
I don't recall telling them that, no.
So how did this -- I want to go through the steps of how
this investigation took place within your office.

How did you get assigned to investigate the
situation?
It was assigned to me by the prosecutor.
Kym Worthy?
Yes.
And then what did you do to get the investigation
moving?

I just began to interview people. Then I --
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THE MASTER: All right. Thank you. Continue,

please.

BY MS. WEINGARDEN:

Q. Chief, after you finished typing your memo, what did you
do with it?

A. I took it to Ms. Worthy, the prosecutor.

Q. Do you know what was done with it after that?

A. No.

Q. Is there a reason after JoAnn Kinney interviewed the two
women that you went back and interviewed Ms. Bickerstaff
yourself and added that one light-colored line in your
document?

A. I'm sure there was. I Jjust don't recall what it was.

Q. Normally do you trust JoAnn Kinney to do a good,
thorough interview of witnesses?

A. Indeed, yes.

Q. Can you read to the judge the totality of the statements
you wrote on that document in the lighter ink?

A. On the note?

Q. Yes.

A. She felt that he was trying to hit on her in an around
about way, felt like it was improper for a judge to be
discussing sex with her regarding a homicide trial.

0. Who made that statement to you?

A. Anna Bickerstaff.
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Q. Thank you.
MS. WEINGARDEN: Nothing further.
THE MASTER: Mr. Campbell?
MR. CAMPBELL: Judge, today I'm going to get
the date right, and I'm sure of it this time.
REDIRECT EXAMINATTION

BY MR. CAMPBELL:

Q. December 15th, 2020, Anna Bickerstaff has never come to
you and indicated that she made a false statement to you
when she gave you that information; correct?

A. That's correct.

Q. Thank you.

MR. CAMPBELL: I have no further questions for
this witness. He can be excused.
THE MASTER: Thank you. Ms. Weingarden,
anything further?
MS. WEINGARDEN: Yes.
RECROSS-EXAMINATTON

BY MS. WEINGARDEN:

Q. But you don't even remember if Ms. Bickerstaff ever
reviewed your memo; is that correct?

A. I don't.

0. I'm sorry. What was your answer?

A. I do not.

Q. Thank you.
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Judge Morrow's courtroom for 18 months. He got
criticized and critiqued by Judge Morrow at least
15 times, if not more.

During these discussions of critique, he never
sat arm to arm in a chair with Judge Morrow.

Judge Morrow never looked into his eyes and locked eyes
and did not look away. Their heads were never a foot or
a foot and a half apart. Judge Morrow never made sexual
analogies, and he never used the words tease, foreplay,
climax, crescendo to make his point.

So it 1s not appropriate to use sex as a
teaching tool. 1It's not something Judge Morrow did with
male prosecutor or male attorneys, and it was completely
inappropriate to do it with these young women.

Then Mr. Campbell says, well, the disciplinary
counsel did not call Mr. Noakes as a witness and he's a
res gestae witness. And, of course, that's true, we did
not call him in our case in chief. You heard from his
testimony that he and I had an interview together in
early 2020, and you saw his testimony. You saw his
pompous attitude. You saw that he tried to protect
Judge Morrow.

What he didn't realize is that during this
hearing many of his answers didn't protect Judge Morrow,

but, in fact, corroborated the testimony of

1305

Transcript & Information Services, LLC Michigan Firm 8518

248.561.1452

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



RECEIVED by MSC 7/14/2021 12:17:27 PM

Attachment F



RECEIVED by MSC 7/14/2021 12:17:27 PM

/f/da&g

”&

EPOT:



Y/ ; e //H%ﬁ

Tt - lincr, Erawd, Potute 1 Tamea »/Wm;
Co—7-( & ei Sl lest : g
A1 L ( h M_hj//—/[ %/@'“’\’Z
~J
B
[\
Nt
¥
PPN - > - 737325 - E’
Cone 4 E
G w7 s
205 gm. 7‘7 174 B Ce g % ’pﬂ W
- “rz7
o At o
asel
Az Fan =
Ll fotl

%ugd/ &é\/‘Z
%%\‘D«/\\/o
4 e U

W
. — i blng ’



> %/

A<
g
PoAF
MW%
Sul/
(vt o
M(x}f @/bﬂ‘( ", A
M f,M(um%,WV%_}/
o | L o -
VZVQ//[JZW’
" L . Sl ay el
s 4 (T

INd LT:LT:TT 120T/71/L DSIN AQ AIATADTY



&

e
52
=

£ T B o
<
3 ¢ z
=
B
[\
S
¥
§
2
377 77
oL Zo
oA =z
Lfoar ¢ A e —
Mﬂ’ﬂ'l””"‘"/ /Iﬂ{
et o s o
W;[z/};/w’” W%\/W
[‘-%//‘/‘7&



Qﬁw Q‘Vo Bl Cogr

LV Em, T - A
P A 4
( MA@M/ aéﬁﬂc/,a—/qyf/z/,

el =
e AL e,
C~l /7
JOICS

INd LT:LT:TT 120T/71/L DSIN Aq AIATADTY



=

eyl

@

e

<

=

- g

&=/ 8 Z

/030 - 2RO g

~J

S il G P o =

Lo =

o (S ‘ ~

o

<
G/ 918
/38 50 (4.

S St =2 |
A F 7>



G L1 7 3/‘0-@; é)

i e e GAr9) 2

. o 0Lt K

A o Frraf
B A

:
|

§
INd LT:LT:T1 IZO§I/L DSIN A9 IATIDAYT



=

o

@

m

<

=

G A7~19 g

) _ ; w

/2%~ Cof oo~ 0% v %
N

-

(\)

N

2

=

S

éfﬂ%’* 22y 2086 E

v P ot I e >
e ) T |
LB/\/ VLA - 7 e

‘/:_L



RECEIVED by MSC 7/14/2021 12:17:27 PM

Attachment G



Respondent Exhibit L

To: Don Campbell

From: Lora Weingarden

Date: October 1, 2020

Re: Testimony of grievant, Anna Bickerstaff

On September 29, 2020, Ms, Bickerstaff reviewed the memo written by Detective
JoAnn Kinney about Detective Kinney’s interview of Ms. Bickerstaff on June 17,
2019. Ms, Bickerstaff had not previously seen this memo. She informed me that
the memo contained an error, She said she had not informed Detective Kinney that
Judge Morrow was trying to hit on her. Ms. Bickerstaff informed me that she does
not know why Judge Morrow said the things he said to her,
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Respondent Exhibit M

Stipulation

The parties stipulate that if Lora Weingarden were called as a
witness, she would testify that she interviewed Anna Bickerstaff
on September 29, 2020. During the interview Ms. Bickerstaff
informed Ms. Weingarden that there was an error in the
paragraph of J. Bivens’s report, page 3 of Exhibit 12, which
purports to be Ms. Bickerstaff’s statement.

Contrary to a sentence in that paragraph, Ms. Bickerstaff told Ms.
Weingarden she had never told Detective Kinney that she
believed Judge Morrow was hitting on her. Ms. Bickerstaff also
told Ms. Weingarden that she did not believe Judge Morrow had
been hitting on her. She informed Ms. Weingarden that she does
not know why Judge Morrow told her the things he did when he
came to counsel table during the Matthews trial. Ms. Weingarden
has a present recollection of this conversation.

Ms. Weingarden made a note of Ms. Bickerstaff’s statement
contemporaneously with the statement. On October 1, 2020, Ms.
Weingarden prepared a memo of her conversation with Ms.
Bickerstaff for the purpose of informing counsel for Judge Morrow
of it. Marked as Exhibit L to FC 102. The phrase in Ms.
Weingarden’s October 1, 2020 memo written as “the memo
written by Detective JoAnn Kinney” is, in fact, a reference to the
section of page 3 of Exhibit 12 to JTC FC 102 that was sent to Ms.
Bickerstaff. Ms Weingarden’s October 1, 2020 memo was
provided to Judge Morrow’s counsel in the discovery exchange on
October 7, 2020.

Ms. Weingarden’s October 1, 2020 memo records that Ms.
Bickerstaff told Ms. Weingarden that she had never read J. Biven’s
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report or the paragraph she was provided from that report by Ms.
Weingarden. Ms. Weingarden would testify that she does not
have a current recollection of Ms. Bickerstaff making that
statement. Ms. Weingarden’s practice is to attempt accurately to
record what a witness says to her. Because Ms. Weingarden has
no current recollection of Ms. Bickerstaff making that statement,
she cannot provide the circumstances of the statement, such as
the question she asked or Ms. Bickerstaff’s exact words to her. For
that reason, while Ms. Weingarden believes her memo accurately
describes what she understood Ms. Bickerstaff to say, she is
unable to ensure that Ms. Bickerstaff accurately understood her
qguestion and she accurately understood Ms. Bickerstaff’'s answer.

The October 1, 2020 memo is a recorded recollection of the
information Ms. Weingarden received from Anna Bickerstaff.

The parties stipulate to admit the October 1, 2020 memo as Judge
Morrow’s Exhibit L.
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STATE OF MICHIGAN

BEFORE THE MICHIGAN JUDICIAL TENURE COMMISSION

COMPLAINT AGAINST:

Hon. Bruce Morrow Formal Complaint No. 102
Third Circuit Court Hon. Betty R. Widgeon, Ret’d
Detroit, Michigan

THE MASTER’S FINDINGS OF FACT AND CONCLUSIONS OF LAW

L JURISDICTION ALLEGATIONS

Judge Morrow (“Respondent™) has been a judge at the Wayne County Circuit Court since
his election in 1998. Before that, he served as a judge at the Recorder’s Court. Respondent is
subject to all the duties and responsibilities imposed on judges by the Michigan Supreme Court
and is subject to the Michigan Code of Judicial Conduct.
IL PROCEDURAL HISTORY

The Judicial Tenure Commission (“the Commission”) authorized Formal Complaint 102
as to Respondent and petitioned the Michigan Supreme Court for the appointment of a Master on
August 11, 2020. Respondent filed an Answer to the Complaint on August 25, 2020. The
Michigan Supreme Court appointed Hon. Betty R. Widgeon, retired (14A District Court), as the

Master in Formal Complaint No. 102 against Hon. Bruce U. Morrow on September 17, 2020.
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The Master issued a Scheduling Order on September 28, 2020, for the hearing to be held via the
ZOOM virtual platform with live streaming on YouTube on November 13, November 23,
November 24, December 7, and December 15. Disciplinary Counsel (“the Examiner”) filed an
Amended Complaint on October 21, 2020.

The parties gave closing arguments at the close of proofs on December 15, 2020. On
December 22, 2020, the Commission issued an Order Granting the Master’s Request for an
Extension to file her report on or before February 9, 2021. The parties filed Proposed Findings of
Fact and Conclusions of Law and responses by January 15, 2021.

IIl. STANDARD OF PROOF

The standard of proof in a Judicial Tenure Commission hearing is by a preponderance of
the evidence. In re Haley, 476 Mich 180, 189; 720 NW2d 246 (2006).

IV. BACKGROUND

Respondent presided over the June 2019 homicide trial of James Edward Matthews (“the
defendant™). The case, People v. Matthews, lasted from June 10, 2019, to June 13, 2019. The
defendant was accused of the 2003 murder of Camille Robinson. He was not charged with any
crimes relating to sexual activity, but he acknowledged to the police in 2003 that he had a sexual
encounter with the victim before her death. The Assistant Prosecuting Attorneys (“APAs”) in the
Matthews case were Ashley Ciaffone (“Ciafonne”) and Anna Bickerstaff (“Bickerstaff”).
Ciaffone had tried a case before Respondent as an intern and had one other case pending before
him. Bickerstaff had never met Respondent until her involvement in the Matthews case.

During voir dire, Respondent used the example of his height to illustrate bias for the jury.
He said, “I'm gonna say: The man was tall. | can almost guarantee everybody has a different

height for tall. Because mine is 6’7”. And why is it 6’7”? Because I’'m 6°4”. And our definitions
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are always personal. Nobody knows. But if | say that man was 6’7”, now you have the
information. Now you can make your own conclusion.”

As a part of his effort to enhance the quality of advocacy in his courtroom, Respondent
often offers advice and criticism to attorneys. Near the end of Ciaffone’s voir dire, Respondent
encouraged her to be more direct in her questions, asking, “What one thing do you really want to
know?” Ciaffone asked a more direct question as a response to Respondent’s feedback.

Ciaffone asked Respondent for feedback early in the trial, to which he responded by
expressing doubt about her ability to accept feedback. At one point, Respondent intervened to
explain that Ciaffone was not refreshing the witness’s recollection properly. Ciaffone had
repeated problems with leading questions, even after Respondent corrected her. Bickerstaff
began many of her questions with the word “and”; Respondent told her that she should “keep an
eye on” that. The events that form the basis for the Complaint occurred during the remainder of

the trial.

V. COUNT 1: INAPPROPRIATE USE OF SEXUALLY GRAPHIC LANGUAGE
Findings of Fact

The Master finds by a preponderance of the evidence that Respondent did inappropriately
use graphic sexual language in his June 11, 2019, conversation with Bickerstaff based upon the
following evidence:

A. At one point on June 11, 2019, during a break, Bickerstaff asked Respondent for
feedback about her direct examination of the medical examiner. She said words to the effect of
“was that line of questioning any better?”” Respondent said Bickerstaff’s examination was better,
but he had another critique for her. He left the bench saying that he would talk to Bickerstaff at

the Counsel’s table because giving the critique from the bench might make her blush.
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